
standard for determining whether to grant summary judgment "is not merely whether there is a 

sufficient factual dispute to permit the case to go forward, but whether a rational trier of fact could 

find for the nonmoving party based upon the record evidence before the court.". James v. Sadler, 909 

F.2d 834, 837 (5th Cir. 1990). 

Both parties bear burdens ofproduction in the summary judgment process. Celotex Corp. 

v. Catrett, 477 U.S. 317 (1986). First, the moving party has the initial burden of showing there is 

no genuine issue ofany material fact and judgment should be entered as a matter of law. FED. R. 

CIV. P. 56(c); Celotex, 477 U.S. at 322-23; Anderson v. Liberty Lobby, Inc., 477 U.S. 242,247-48 . 

(1986). The nonmoving party must then come forward with competent evidentiary materials 

establishing a genuine fact issue for trial and may not restupon the mere allegations or denials ofits 

pleadings. Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574,586-87 (1986); 

Anderson, 477 U.S. at 256-257. However, "[n]either 'conclusory allegations' nor 'unsubstantiated 

assertions' will satisfy thenon-movant's burden." Wallace v. Tex. Tech Univ., 80 F.3d 1042,1047 

(5th Cir. 1996). 

The Equal Protection Clause ofthe Fourteenth Amendment ofthe United States Constitution 

provides that no State shall "deny to any person within its jurisdiction the equal protection of the 

laws." U.S. CONST. amend. XIV, § 2. Consequently, the "government may treat people differently 

because of their race only for the most compelling reasons." Adarand Constructors, Inc. v. Pena, 

5l5U.S. 200,227 (1995). Thus, as the Supreme Court has held, "all racial classifications imposed 

by government 'must be analyzed by a reviewing court under strict scrutiny. '" Grutter v. Bollinger, 

539 U.S. 306,326 (2003) (quoting Adarand, 515 U.S. at 227). To survive strict scrutiny, the racial 
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classification must be "narrowly tailored to further compelling governmental interests." Gruner, 539 

U.S. at 326.
 

Il. Grutter v. Bollinger
 

In 2003, the Supreme Court squarely addressed and decided the question of "[w]hether 

diversity is a compelling interest that can justify the narrowly tailored use of race in selecting 

applicants for admission to public. universities." Jd. at 322. The Supreme Court answered the 

question in the affirmative, finding that the University ofMichigan Law School (the "Law School") 

had "a compelling interest in attaining a diverse student body." Jd. at 328. The Supreme Court also 

found the Law School'sadmissions program to be narrowly tailored despite the existence of race- .. 

neutral alternatives, including "percentage plans" similar to Texas' Top Ten Percent law. Jd. at 

339-40. As the landmark case regarding the consideration ofrace as part ofcollege admissions, the 

facts of Grutter deserve particular attention. 

Michigan's Law School is one of the top, and most selective, law schools in the nation, 

routinely admitting .10% or less of applicants. Id. at 312-13. In addition to selecting a highly 

qualified and promising group of students, the Law School sought, through its admissions process, 

to admit "a mix of students with varying backgrounds and experiences who will respect and learn 

from each other." Jd.at 314 (citation omitted).. The "hallmark" of the admissions policy was "its 

focus on academic ability coupled with a flexible assessment ofapplicants' talents, experiences, and 

potential 'to contribute to the learning of those around them." Jd. at 315 (citation omitted). 

Importantly, admissions officials evaluated each applicant individually based on all of the. 

information available, which included a personal statement, letters ofrecommendation, an essay on 

how the applicant would contribute to the life and diversity ofthe school, undergraduate grades, and 
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the applicant's score on the Law School Admission Test ("LSAT"). Id. The admissions policy 

specificallyreaffirmedthe school's commitment to "racial and ethnic diversity with special reference 

to the inclusion of students from groups which have been historically discriminated against, like 

. African-Americans, Hispanics and Native Americans, who without this commitment might not be 

represented in our student body in meaningful numbers." !d. at 316 (citation omitted). Specifically, .. 

the Law School sought to enroll a "'critical mass' of [underrepresented] minority students" in order 

to "ensure[e] their ability to make unique contributions to the character of the Law School." Id. 

ecitations omitted). 

Thispolicy was challenged by Barbara Grutter, a white Michigan resident who was denied 

admission tothe Law School in 1996, as a violation of the Fourteenth Amendment and federal civil 

rights laws. !d. at 316-17. After an extensive bench trial, the district court "concluded that the Law 

School's use ofrace as a factor in admissions decisions was unlawful." Id. at 321. The Sixth Circuit 

Court ofAppeals, sitting en bane, reversed the district court's judgment and held that under Justice 

Powell's opinion in Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978), diversity was a 

compelling state interest and the Law School's use ofrace was narrowly tailored. Id. The Supreme 

Court affirmed, holding ''the Equal Protection Clause does not prohibit the Law School's narrowly 

tailored use of race in admissions decisions to further a compelling interest in obtaining the 

educational benefits that flow from a diverse student body." Id. at 343. 

In light ofthis Supreme Court jurisprudence, the Court now turns to the instant dispute. 

III. Compelling Governmental Interest 

Grutter clearly establishes that a public university "has a compelling interest in attaining a 

diverse student body." Id. at 328. "[A]ttaining a diverse student body is at the heart of the Law 
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students from a large number of classes demonstrates UT's ongoing need to improve diversity 

campus-wide. 

In short, here is no "magic number" for the achievement ofcritical mass. The Michigan Law 

School policy, approved by the Supreme Court, did not include any specific percentage, or range of 

percentages, of minority enrollment that would automatically satisfy "critical mass." Instead, as 

articulated in Grutter, critical mass is defined by the educational benefits diversity provides, both 

to underrepresented minorities and to the student body at large. 539U.S. at 318-20,324-25,328-33 

("the Law School's concept of critical mass is defined by reference to the educational benefits that 

diversity is designed to produce."). Despite the Plaintiffs' assertions to the contrary, 20 percent 

minority enrollment is no universal "ceiling" over which additional diversity ceases to be a 

compelling state interest'. After conducting a comprehensive study, UT concluded it had not 

achieved critical mass and was not adequately providing the benefits from diversity to its students. 

See 2004 Proposal. Thus, like the Michigan Law School, UT decided to consider race as one of 

several factors in its admissions process in order to increase diversity. Based on the clear holding 

of the Supreme Court in Grutter and the undisputed facts of this case, the Court finds UT "has a 

compelling interest in attaining a diverse student body" sufficient to justify its consideration ofrace 

as a part of its admissions process. 'Grutter, 539 U.S. at 328. 

IV. Narrowly Tailored 

Having found UT has a compelling interest in attaining a diverse student body, the Court 

must next determine whether UT's use of race in admissions is narrowly tailored to further that 

interest. Grutter, 539 U.S. at 326. Grutter specifically addresses what it means for a race-conscious 

admissions program to be narrowly tailored: 
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To be narrowly tailored, a race-conscious admissions program cannot use a quota system-it 
cannot "insulat]e] each category of applicants with certain desired qualifications from 
competition with all other applicants." Bakke, 438 U.S., at315, 98 S.Ct. 2733 (opinion of 
Powell, J.). Instead, a university may consider race or ethnicity only as a "'plus' in a 
particular applicant's file," without "insulat[ingJ the individual from comparison with all 
other candidates for the available seats." ld., at 317, 98 S.Ct. 2733. 

539 U.S. at 334. Furthermore: 

Narrow tailoring does not require exhaustion of every conceivable race-neutral alternative. 
Nor does it require a university to choose between maintaining a reputation for excellence 
or fulfilling a commitment to provide educational opportunities to members of all racial 
groups ... Narrow tailoring does, however; require serious, good faith consideration of 
workable race-neutral alternatives that will achieve the diversity the university seeks. 

ld. at 339. 

UT considers race in its admissions process as a factor ofa factor ofa factor ofa factor. As 

described in exhaustive detail above, race is one ofseven"special circumstances.'?" which is in tum 

one of six factors that make up an applicants personal achievement score. 2008 Top Ten Report at 

2. The personal achievement score is one ofthree factors, along with two essays, that together make 

up the Personal Achievement Index ("PAl"). Lavergne Dep. at 57:14-17, 21:23. Finally, the PAl 

score is one of two elements that make up an applicant's ultimate AI/PAI score, which determines 

whether a non-Top Ten Percent applicant will receive admission. Ishop Aff. ~ 12. At no point in 

the process is race considered individually or given a numerical value; instead, the file is evaluated 

in its entirety in order to provide a better understanding of the student as a person and place her 

achievements in context. Bremen Dep. at 22:8-13; Ishop Dep. at 13:9-14:19. Although an . 

applicant's race is available throughout the application process, no admissions office employee or 

13The other special circumstances factors are the applicant's family's socio-economic status, . 
her school's socio-economic status, her family responsibilities, whether she lives in a single-parent 
home, whether languages other than English are spoken at home, her SAT/ACT score compared to 
her school's average score. 2008 Top Ten Report atZ. 
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anyone else at UT monitors the racial or ethnic composition of the group of admitted students in 

order to decide whether an applicant will be admitted. Ishop Aff. ~ 17. 

UT's admissions policy shares many of the same features as the Law School's policy in 

Grutter, which is not surprising considering the parties agree UT's policy was based on the Law 

School's policy. The Supreme Court described the important features of the Law School's policy 

as follows: 

[T]he Law School engages in a highly individualized, holistic review ofeach applicant' s file, 
giving serious consideration to all the ways an applicant might contribute to a diverse 
educational environment. The Law School affords this individualized consideration to 
applicants ofall races. There is no policy, either dejure or defacto, ofautomatic acceptance 
or rejection based on any single "soft" variable. Unlike the program at issue in Gratz v. 
Bollinger ... the Law School awards no mechanical, predetermined diversity "bonuses" 
based on race or ethnicity ... Like the Harvard plan, the Law School's admissions policy "is 
flexible enough to consider all pertinent elements of diversity in light of the particular 
qualifications of each applicant,and to place them on the same footing for consideration, 
although not necessarily according them the same weight." 

Grutter, 539 U.S. at 337 (citations omitted). Furthermore: 

The Law School's current admissions program considers race as one factor among many, in 
an effort to assemble a student body that is diverse in ways broader than race." 

Id. at 340. Similarly, UT's admissions policy provides a "highly individualized, holistic review" of 

every applicant, regardless of race or ethnicity, and considers multiple factors that contribute to . 

"diversity" aside from race or ethnicity. UT does not accept any applicant based solely on her race 

or ethnicity, nor does UT assign any predetermined or numerical value to a person based on those 

characteristics. At UT, race is "one factor among many," which the University uses to assemble a 

diverse student body. Thus, based on the obvious similarities between UT's program and the 

Supreme Court-approved program in Grutter, UT's admissions policy on its face appears to be 

narrowly tailored. 
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Despite these similarities, Plaintiffs argue UT's use of race in admissions decisions is not 

narrowly tailored because: I) "itproduces only minimal gains in the enrollment ofunder-represented 

minorities;" 2) UT failed to consider race-neutral alternatives that would achieve UT's diversity 

goals; 3) UT's consideration ofrace is over-inclusive because it benefits Hispanic students, who are . 

not underrepresented; and 4) UT's consideration ofrace has no logical end point. PIs.' Mot. for Part. 

Summ. J. atI9-30; Pis.' Resp. & Reply at 22-29. 

Plaintiffs' first argument attempts to force UT into an impossible catch-22: on the one hand, 

it is well-established that to be narrowly tailored the means "must be specifically and narrowly 

framed to accomplish" the compelling state interest, Shaw v. Hunt, 517 U.S. 899,908 (1996), but 

on the other hand, according to the Plaintiffs, the "narrowly tailored" plan must have more than a 

minimal effect. In support of their argument, Plaintiffs cite Parents Involved in Cmty. Schs. v. 

Seattle Sch. Dist. No.1, 551 U.S. 701, 127 S.Ct. 2738 (2007). Plaintiffs are correct that Parents 

Involved criticizes the "minimal effect" the school's racial classification had on the assignments of 

students. 127 S.Ct. at 2759-61. However, read in context, this criticism is not meant to establish 

a new element to the strict scrutiny analysis, but rather is offered as evidence that the school districts 

had failed to "consider[] methods other than explicit racial classifications to achieve their stated 

goals." Id. at 2760 . Parents Involved reaffirms Grutter's standard that"[n[arrow tailoring requires 

'serious good faith consideration of workable race-neutral alternatives,'" and criticizes the school 

districts for rejecting race-neutral alternatives "with little or no consideration." Id. (quoting Grutter, 

539 U.S. at 339). Thus, asdescribed by the Supreme Court in Parents Involved, the question is not 

whether the means adopted by UT exceeds some undefmed "minimal effect" on diversity, but rather 

whether UT has demonstrated "serious, good faith consideration of workable race-neutral 
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alternatives.,,14 Id. The undisputed evidence establishes that UThas done more than merely consider 

race neutral alternatives. The vast majority ofUT students are admitted under the Top Ten Percent 

law, which Plaintiffs agree is a race-neutral policy, and the undisputed evidence establishes UT has 

instituted several scholarship programs intended to increase the diversity yield from acceptance to 

enrollment, expanded the quality and quantity of its outreach efforts to high schools in 

underrepresented areas of the state, and focused additional attention and resources on recruitment 

in low-performing schools. Orr Aff. 'il4. Despite these race-neutral efforts to expand diversity at 

UT, in 2004 the University determined it still lacked a diverse student body, as evidenced by the 

absence ofAfrican-American and Hispanic students in thousands of its classes. 2004 Proposal at . 

Table 8. To argue UT has failed to give serious, good faith consideration to race-neutral alternatives 

is to ignore the facts of this case-namely, that UT has used and continues to use race-neutral 

alternatives in addition to its limited consideration of race as part of its admissions process.. 

.As the Supreme Court in Parents Involved recognized, "The point of the narrow tailoring 

analysis in which the Grutter Court engaged was to ensure that the use ofracial classifications was 

indeed part ofa broader assessment ofdiversity, and not simply an effort to achieve racial balance, 

which the Court explained would be "patentlyunconstitutional." 127 S.Ct. at2753 (quoting Grutter, 

14It should also be noted it is undisputed in the record before the Court that the consideration 
of race in admissions does increase the level of minority enrollment. The undisputed evidence 
establishes that even though it is not determinative, race is a meaningful factor and can make a 
difference in the evaluation ofastudent's application. PIs.' Mot. for Part. Summ. J. Mem. at 5; PIs.' 
Mot. for Part. Summ. 1. Ex. 8, Dep. of Bruce Walker ("Walker Dep.") at 45:5-12. However, 
because race is not assigned any numerical value but rather considered as part ofan individualized, 
holistic review of each applicant, the University does not have a specific number of admitted 
students who were admitted because of their race. 
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539 U.S. at 330). The facts ofParents Involved, as set forth in that case, are clearly distinguishable 

from this case: 

In the present cases, by contrast, race is not considered as part of a broader effort to achieve 
"exposure to widely diverse people, cultures, ideas, and viewpoints; race, for some students, 

.is determinative standing alone ... It is not simply one factor weighed with others in 
reaching a decision, as in. Grutter; it is the factor. Like the University of Michigan 
undergraduate plan struck down in Gratz, the plans here "do not provide for a meaningful 

. individualized review of applicants" but instead rely on racial classifications in a . 
"nonindividualized, mechanical" way. 

Id. at 2753-54 (citations omitted). UT's admissions policy does not make race "the" factor nor rely 

on racial classifications in a "nonindividualized mechanical" way. UT has not only considered but 

continues to use race-neutral alternatives in addition to its consideration ofrace. Thus, the mere fact. 

that UT's consideration of race does not have a large effect on diversity, due largely to the 

overwhelming presence of the Top Ten Percent law, does not mean the policy fails to further UT's 

compelling interest or is in some way not narrowly tailored for that goal. 

These facts also address Plaintiffs' second argument, that "UT Austin failed to undertake 

'serious, good faith consideration ofworkable race-neutral alternatives that will achieve the diversity 

the university seeks.'" PIs.' Mot. for Part. Summ. J. at 22 (quoting Grutter, 539 U.S. at 339). As 

described above, UT not only considered but in fact adopted race-neutral alternatives. However 

despite these efforts, UT concluded the diversity of its student body was lacking based, at least in 

part, on the absence of underrepresented minority students in thousands of classes. 2004 Proposal 

at Table 8. UT thus determined it was necessary to consider race in admissions in addition to 

continuing to use those race-neutral alternatives. As Grutter indicates, courts should provide some 

level of deference to a university in determining whether additional diversity is needed. Grutter, 539 

U.S. at 328 ("The Law School's educational judgment that such diversity is essential to its 
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educational mission is one to which we defer."). Furthermore, the Supreme Court recognized that 

the mere existence of race-neutral alternatives, like percentage plans, that could improve diversity 

does not preclude universities from considering race in admissions, as long as the university has 

given those alternatives "serious, good faith consideration." ld. at 339-40. "Narrow tailoring does 

not require exhaustion of every conceivable race-neutral alternative." Id. at 339. The Plaintiffs 

essentially argue UT must exhaust every conceivable race-neutral alternative before it could consider 

race, a proposition specifically rejected by the Supreme Court. The Court thus explicitly finds the 

undisputed record and evidence establishes that UT has given serious, good faith consideration to 

workable race-neutral alternatives as required by Grutter. 

Next, Plaintiffs argue UT's consideration ofrace is not narrowly tailored because it is over­

inclusive in that it benefits Hispanic students, who are not underrepresented when compared to 

Asian-American students. This argument closely resembles the Plaintiffs' argument regarding 

whether UT has stated a compelling state interest, and fails for the same reason. The undisputed 

evidence establishes that the percentage ofUT students who are Hispanic is less than two-thirds the 

percentage of Texas' population that is Hispanic. Thus, in that sense, Hispanics are clearly an 

.underrepresented minority group. The Constitution does not prohibit the government from 

considering demographic information in order to decide which groups are underrepresented. Instead, 

as Grutter indicates, the Constitution prohibits racial balancing and racial quotas, but there is no 

indication in Grutter or any other case cited by the Plaintiffs that universities are constitutionally 

required to ignore societal demographics. Grutter, 539 U.S. at 334-35. The Court thus finds UT's 

intent to increase the enrollment ofHispanic students does not render their consideration of race in 

admissions unconstitutionally over-inclusive. 
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Finally, Plaintiffs argue UT's consideration of race in admissions is not narrowly tailored 

because it has "no logical end point." PIs.' Mot. for Part. Summ. J. at 30. The Plaintiffs are correct 

that in order to be narrowly tailored, the Grutter Court required that "race-conscious admissions 

policies must be limited in time." 539 U.S. at 342. However, the Supreme Court also recognized 

that "[i]nthe context ofhigher education, the durational requirement canbe met by sunsetprovisions 

in race-conscious admissions policies and periodic reviews to determine whether racial preferences. 

are still necessary to achieve student body diversity." ld. The undisputed evidence establishes that 

every five years UT's admissions process is evaluated specifically to assess whether consideration 

- of race is necessary to the admission and enrollment of a diverse student body, or whether race-

neutral alternatives exist that would achieve the same results. Walker Aff. ~ 16; 2004 Proposal at 

32. The first formal review ofUT's use of race in admissions is scheduled to begin in the fall of 

2009. 2004 Proposal at 32. Thus, UT's admissions policy explicitly includes aperiodic review to 

determine whether its consideration ofrace remains necessary to achieve a diverse student body, as 

required by Grutter." 

Accordingly, the Court finds UT's consideration ofrace in admissions is narrowly tailored. 

In fact, it would be difficult for UT to construct an admissions policy that more closely resembles 

the policy approved by the Supreme Court in Grutter. Nothing in Grutter prohibits a university from 

using both race-neutral alternatives and race itself, provided such an effort is necessary to achieve 

the educational benefits that stem from sufficient student body diversity. Such efforts should in fact 

be encouraged as the next logical step toward the day when consideration ofa person's race becomes 

15The Court further notes that the Supreme Court "[took] the Law School at its word that it 
would 'like nothing better than to find a race-neutral admissions formula' and will terminate its race­
conscious admissions program as soon as practicable." Grutter, 539 U.S. at 343 (citation omitted). 
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completely unnecessary. But, until that day, universities are not required to exhaust every possible 

race-neutral alternative as long as they consider those alternatives seriously and in good faith. UT 

not only considered several race-neutral alternatives, it implemented them and continues to use them 

to this day. But, despite those efforts, UT still found diversity lacking in its student body and thus 

decided to consider race as part of its admissions process. Under Grutter and Parents Involved, 

UT's decision and the ensuing admissions policy is narrowly tailored to further a compelling 

governmental interest. 

CONCLUSlON 

The Texas Solicitor General summarized this case best when he stated, "lfthe Plaintiffs are 

right, Grutter is wrong." Absent Texas' Top Ten Percent law and the effect it has on UT admissions, 

the Court has difficulty imagining an admissions policy that could more closely resemble the 

Michigan Law School's admissions policy upheld and approved by the Supreme Court in Grutter. 

But if the Plaintiffs are right, and if the Top Ten Percent law somehow acts to make UT's 

consideration ofrace in admissions unconstitutional, then every public university in the United States. 

would be prohibited from considering race in their admissions process because the same type of 

"percentage plan" which the Top Ten Percent law embodi~s could be established at any state 

. university, and thus their failure to implement such a plan would constitute a failure to consider race- . 

neutral alternatives. Gruner stands for exactly the opposite, as the decision explicitly permitted the 

consideration ofrace despite the existence and availability ofrace-neutral alternatives like percentage 

plans or lotteries. 539 U.S. at 340. Consequently, as long as Grutter remains good law, UT's current 

admissions program remains constitutional. 
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In accordance with the foregoing: 

IT IS ORDERED that LULAC's Motion for Leave to File Amicus Curiae BriefIn 

Support ofDefendants Out ofTime [#104] is GRANTED. 

IT IS FURTHER ORDERED that Plaintiffs' Motion for Partial Summary Judgment 

[#94] is DENIED. 

IT IS FURTHER ORDERED that Defendants' Cross-Motion for Summary Judgment 

[#96] is GRANTED and the Court GRANTS summary judgment in favor ofall Defendants 

on all claims . 

.IT IS FURTHER ORDERED thatPlaintiffs' Motion to Withdraw Suzzette Rodriguez 

Hurley as Attorney [#115] is GRANTED as unopposed. 

IT IS FINALLY ORDERED that all pending motions are DISMISSED AS MOOT. 

SIGNED this the __ day of August 2009. 

SAM SPARKS·
 
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
 
FOR THE WESTERN DISTRICT OF TEXAS
 

AUSTIN DIVISION
 

ABIGAIL NOEL FISHER and RACHEL 
MULTER MICHALEWICZ, 

Plaintiffs, 

-vs- Case No. A-08-CA-263-SS 

UNIVERSITY OF TEXAS AT AUSTIN, et al.; 
Defendants. 

JUDGMENT 

BE IT REMEMBERED on the __day ofAugust 2009 the Court entered its order granting. 

summary judgment on behalf of the Defendants, the Court enters the following: 

IT IS ORDERED, ADJUDGED, and DECREED that the Court finds the University 

of Texas at Austin's admissions policy, and specifically its consideration ofrace as part of 

the admissions process, to be narrowly tailored to further a compelling government interest 

and thus constitutional under the Equal Protection Clause of the Fourteenth Amendment of 

the United States Constitution, U.S. Const. amend. XIV, § 1, and the federal civil rights 

statutes, 42 U.S.C. §§ 1981, 1983, and 2000d et seq. 

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that the Plaintiffs 

Abigail Fisher and Rachel Michalewicz TAKE NOTHING in this cause against the 

Defendantsthe State ofTexas; the University ofTexas at Austin; Kenneth Shine, Chancellor 

of the University of Texas System in his official capacity; David B. Pryor, Executive Vice 

Chancellor for Academic Affairs in his official capacity; Barry D. Burgdorf, Vice Chancellor 



and General Counsel in his official capacity; William Powers, Jr., President ofthe University 

ofTexas at Austin in his official capacity; the Board ofRegents ofthe Texas State University 

System; John W. Barnhill, Jr., H. Scott Caven, Jr., James R. Huffines, Janiece Longoria, 

Colleen McHugh, Robert B. Rowling, James D. Dannenbaum, Paul Foster, and Printice L. 

Gary, as Members of the Board of Regents in their official capacities; and Bruce Walker, 

Vice Provost and Director ofUndergraduate Admissions in his official capacity, I and that 

all costs ofsuit are taxed against the Plaintiffs, for which let execution issue. 

SIGNED this the.__ day of August 2009. 

SAM SPARKS 
UNITED STATES DISTRICT JUDGE 

'Plaintiffs previously voluntarily dismissed Defendants the State ofTexas and Burgdorf, and 
substituted Kenneth Shine for Mark Yudof. To any extent necessary, this judgment shall also apply 
to the previously dismissed or substituted defendants. 
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