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JANICE CERVELLI,
Plaintiff,

V.

THE CORPORATION OF ST.
MARY'S COLLEGE, NOTRE DAME,

Defendant.

PLAINTIFF’'S COMPLAINT FOR DAMAGES

The Plaintiff, Janice Cervelli, by counsel, for her Complaint for Damagesi

against the Defendant, the Corporation of St, Mary’s College, Notre Dame, states as

follows:
|

PARTIES |

1. At all times mentioned herein, the Plaintiff, Janice Cervelli (“Cervelli”);
was a resident of St. Joseph County, Indiana. I:

2. At all times mentioned herein, the Corporation of St. Mary’s College,
Notre Dame (“SMC”), was and is a domestic nonprofit corporation formed in the State
of Indiana with its principal place of business in St. Joseph County, Indiana.

BACKGROUND AND FACTUAL ALLEGATIONS

3. On February 17, 2016, Cervelli entered into a confidential Employment

Agreement with the defendant SMC, pursuant to which she agreed to serve as

President of SMC. (A true and accurate copy of the Employment Agreement i;s



i
\

attached to the Verified Written Request to Prohibit Public Access as Ex. 1, filed II

contemporaneously with this Complaint).

4, Subject to certain termination provisions, the term of Cervelli's!
i

employment as President was to commence June 1, 2016 and continue through May |

|
I

31, 2021.

1

5. Under Section 4 of the Employment Agreement, Cervelli’s employment |
could be terminated “for cause,” “without cause,” or by resignation, i
|
6. SMC has not terminated Cervelli's employment “for cause,” nor has;

there ever been any grounds to do so.

7. Section 5 of the Employment Agreement provided for annual reviews of
|

Cervelli's performance by the Chair and Vice-Chair and the Full Board Trustees of
SMC. Cervelli had reviews in 2017 and 2018, both of which were favorable.

8. Nevertheless, despite these two favorable reviews and despite a lack ofj’
any reason to terminate her for cause, in late September 2018, SMC Board of Trusteeli

Chair Mary Burke asked Cervelli to resign from her position as President. :

9. On or about September 30, Burke presented Cervelli with an undate(i

|

and unsigned separation agreement and stated that the Board was calling for her
immediate resignation pursuant to the terms of the proposed agreement. Thtle

representation that the Board was interested in terminating Cervelli was not trueJ,

I
or at least not two-thirds of the full Board as required. {



|
10. Burke demanded that Cervelli review and accept the agreement by’

|

Qctober 5, when she would announce Cervelli’s resignation at a Faculty Assembly !

Meeting and College Assembly or the Board would terminate her without cause.
11. At the September 30 meeting, Burke instructed Cervelli not to report to ‘

work and to tell everyone that she was on sick leave, which was not true. Burke also’

suggested that Cervelli indicate that she was resigning because her mother needed.

. . . o |
more care, which was also not true. Cervelli was also told to resign her position as a.

full tenured professor without cause and without compensation.

12.  On October 8, 2018, the Notre Dame and SMC student newspaper (“The,

Observer”) quoted Chair Burke as follows,

However, Burke did address several rumors regarding Cervelli’s
resignation. Burke said it was solely Cervelli’s decision and not the ,
result of internal pressure to resign. “There’s probably lots of different

pieces to it,” Burke said. “So, it was her decision, her decision alone to

resign, and we respect her privacy as to why the reasons were.” Burke |
said while she cannot say with certainty Cervelli did not leave due to
health reasons, she appears to be in “good health.” “I've spoken with
her, she sounds in good health, she says she’s in good health, but who |
knows why?” Burke said. “There’s probably a thousand reasons to pull
together, and I think we have to respect her privacy on it as well.” J

13.  Similarly, the South Bend Tribune reported on October 9 that Burke ;
said that Cervelli had resigned “due to reasons she chose not to disclose” and that l
“the board had no issues with Cervelli’s performance and didn’t influence her

decision.” That is not true.

14.  Burke also told the Tribune that “It came as a surprise” when “Cervelli

called her last week to convey the news.” The Tribune further reported that Burke .



said she “asked Cervelli if ‘there was something we could do’ to keep her at the college
but her deciston to resign was firm.” Such a phone call never occurred.

15. The truth is, the only reason that Cervelli resigned was pressure from
Burke (and apparently the other Board members who were in cahoots with her).

16.  Cervelli did not resign for health reasons or any other personal
reasons. Cervelli loved her job at SMC, she did it well,! and she would have
preferred to continue as President of SMC.

17.  On or about November 15, 2018, Cervelli and SMC entered into a
confidential agreement, in which Cervelli resigned from-her position as President ofi

SMC effective December 31, 2018. (A true and accurate copy of the resignation;

agreement is attached to the Verified Written Request to Prohibit Public Access as
|
|

Ex. 2. (“Settlement Agreement”)).

18. As stated in the Settlement Agreement, Cervelli indicated a willingness;
to resign her position as President “in lieu of a not for cause termination and in return?
for the consideration set forth in [the] Agreement....” :

19. Pursuant to Section 3 of the Agreement, the parties agreed that as oli"
January 1, 2019, Cervelli would “continue her position as a tenured member of the
faculty and she shall be paid in accordance with Section 11 of the Employmenf

Agreement.” (Section 3).

1 For example, in the same Observer article cited above, it also stated that Burke said that
“[Cervelli brought tn a really good class this year...You know, 406 [students] is a really good
entering class. So the budget’s in good shape. Financially, we are in strong shape.” Burke|
also reportedly stated, “There were no milestones that were not met by President

Cervelli.” -



|
|
20. Section 11 of the Employment Agreement states that she would be paid i
|
“in an amount equal to the highest paid professor at Saint Mary’s.”

21. On October 2, 2018, SM(C’s Director of Human Resources sent an email i-

to Ms. Cervelli with a “breakdown of the highest and lowest paid Professors by Rank” '

(hereinafter referred to as the “October 2nd Email”). In entering into the Settlement |
|

Agreement, Cervelli relied on the reported salary of the highest paid professor. i‘
|

22. In the Settlement Agreement, SMC also agreed to pay Cervelli certain.
|
severance pay and benefits for twelve months, beginning January 1, 2019.
!
|
23. Specifically, on or about February 1, 2019 and March 1, 2019, Ms.

Cervelli should have been paid monthly gross wages in the same amount paid to the:
|

highest paid professor (as reflected in the October 27 Email) as her wages for thel"
|

months of January and February 2019, respectively.

24,  SMC has not paid Ms. Cervelli her salary for her services as a tenured

member of the faculty for those months. :

25. In addition, SMC has refused to recognize Cervelll’s status as a tenured
|

26. SMC has conducted searches and hires of visiting and junior faculty 11';1

faculty member.

Art and Environmental Studies, superseding its obligation to Cervelli as a sitting‘

tenured Full Professor.

27. SMC has obstructed Cervelli’s ability to fulfill her responsibilities as a

faculty member and to prepare and receive guidance on course development, course

proposals, and other academic policy by: \



a. Failing to identify faculty assignments for Cervelli in teaching,
research, or service.

b. Failing to provide her with an office.

c. Banning Cervelli’s attendance at Faculty Development Day,
Department of Art Faculty Meetings, and any other meetings of the
college, accompanied by threats of action if disregarded. '

d. Canceling and postponing meetings with the Department Chair of Art
and Environmental Studies Program to review course proposal and
Disciplinary Standing materials prior to stated deadlines and limiting

her ability to respond to requirements.

|
|
e. Requiring all Cervelli correspondence to go through Interim-Provost, ‘
causing unnecessary delay and additional work. J

|

f. Excluding her from the College faculty roster.

g. Removing Cervelli from the FAC-STAFF list serve of the college, thus :
banning her from receiving emails containing important
announcements regarding college policies, events, and faculty
development opportunities.

h. Blocking Cervelli from Faculty link and Registrar page of the SMC
intranet portal, and thus access to essential information on academic

|
policy and faculty support services. !
i. Directing SMC staff (HR Director and CIO).not to respond to Cervelli’s‘I

repeated requests for meetings, information, and support to which she
1s entitled as an employee and tenured faculty member.

|
|
J. Monitoring of Cervelli’s movements and statements on campus. !

COUNT I DECLARATION OF RIGHTS AND INJUNCTION |
28.  Cervelli incorporates by reference each and every one of the paragraphg

above.

29. While Section 7 of the Settlement Agreement contained a covenant not

to sue, claims for breach of the Settlement Agreement and claims'arising after the

6 .‘



|
|
|
I
effective date of the Settlement Agreement were specifically excepted from the;
|

covenant not to sue.

30. Ajusticiable controversy has arisen between Ms. Cervelli and St. Mary’s '

regarding their rights and obligations under the Settlement Agreement between

them, including a) Ms. Cervelli’s status as a tenured faculty member; b) Ms. Cervelli’s \

right to receive compensation and employment benefits as a tenured faculty member;i
|

¢) Ms. Cervelli's right to reinstatement to the faculty; and d) Ms. Cervelli’s right to%
continuing severance payments under the Settlement Agreement;

31. Ms. Cervelli réquests a “speedy hearing” on the declaration of rights and

I
1
I
\
i
|
|

obligations, which the Court may grant under Ind. Trial Rule 57. !

i

32. Ms. Cervelli seeks a declaration that: !

¢ She is entitled to tenure, all compensation and employment benefits
(including accrued leave) as a tenured faculty member; |
e She is entitled to an injunction reinstating her to the St. Mary’s faculty

and continued employment until her resignation or retirement; :

o She is entitled to all unpaid compensation and employment benefits and
prejudgment interest from the date of St. Mary’s breach of contract.

e She is entitled to continued severance payments under the Settlement

Agreement. .
!

e She will receive such other just relief as determined by the Court. |

COUNT II - BREACH OF CONTRACT

2

33.  Cervelli incorporates by reference each and every one of the paragraph

above.




34. SMC has breached the Settlement Agreement by failing to pay Cervelli

i
|
|
|
|
the amount of money she was entitled to be paid as a tenured member of the faculty ’
|

for the months of January and February 2019.

35. In addition, SMC has breached the Settlement Agreement by refusinglI

to recognize Cervelli’s status as a tenured faculty member as outlined above.

COUNT III BREACH OF DUTY OF GOOD FAITH AND FAIR DEALING |

|
86.  Cervelli incorporates by reference each and every one of the paragraphs:

above.

37. There is a legal duty implied in the Employment Agreement and the!
Settlement Agreement that the employer (SMC) will act in good faith with 1ts

employee (Cervelli). \

38. SMC has breached its duty of good faith and fair dealing in refusing to

pay Cervelli her salary as a tenured professor, refusing to recognize Cervelli's status
|

as a tenured faculty member, and in obstructing Cervelli’s ability to fulfill hexi

responsibilities as a tenured faculty member as outlined above. i
39. In addition, SMC has breached its duty of good faith in attempting to
prevent Ms. Cervelli from disclosing that she is a tenured member of the faculty anc|l
by trying to shield this fact from the community and the public.
40. SMC has attempted to use the confidentiality agreement as a sword to

prevent Cervelli from telling others that she is a tenured full professor and faculty

member. As a result, the students, faculty, and other members of the Saint Mary’]s

College community are confused and left in the dark about Cervellt’s status.



41, SMC has also effectively prevented Cervelli from correcting the prior
misrepresentations made by Chair Burke to the public. ;
42.  As a result of SMC's breach, Cervelli has suffered both economic and ‘t
emotional harm. She has effectively lost her job at SMC as well as her livelihood.

She has also suffered emotional distress.

COUNT IV - VIOLATION OF INDIANA’S WAGE PAYMENT STATUTE
[I.C. § 22-2-5-1 AND L.C. § 22-2-5-2]

43. Cervelli incorporates by reference each and every of the paragraphs!
above.
44. The amounts that Cervelli was entitled to be paid as a tenured member,
of the faculty, but which have never been paid, as described above, constitute unpaid
“wages” and “an amount due” to her from SMC as those terms are used in I.C. § 22-

2-5-1 and L.C. § 22-2-5-2.

45, On January 31, 2019, Cervelli's counsel sent a certified letter to SMC
demanding payment of Cervelli’s unpaid wages.
46. To date, SMC has not paid Cervelli the unpaid wages to which she is
entitled, including wages for the months of January and February at the amount

equivalent to that paid to the highest paid professor.

47. SMC has not acted in good faith in refusing to pay the wages owed to
Cervelli. SMC has no reasonable basis to deny her the amounts owed.
48. By failing to pay Cervelli the correct sums to which she was rightfully

entitled to be compensated for the work that she performed for SMC during January




and February within ten (10) days of the letter demanding payment of same, the

Defendant SMC has violated 1.C. § 22-2-5-1 and I.C. § 22-2-5-2.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff Janice Cervelli prays for a judgment against SMC

|

including: |
i

1. Reinstatement to the position of tenured professor (with all the rightsi‘

and privileges of that position) until resignation or retirement or, in the alternative,
\'

an amount sufficient to compensate her for buying out her tenure; |
2. An award of economic and compensatory damages, prejudgnzlent‘I

interest, and costs; I

3. With respect to Count IV, an amount equal to the amount of unpaidl‘
|

wages, plus an additional 10% of these amounts for each day that these amounts
remain unpaid, not to exceed a total of double the amount that is due and owing to
|

her; for the costs of this action; for reasonable attorney fees; for all other reasonable

costs of collection; |

4, A declaration of Ms. Cervelli's rights and SMC’s obligations. |

5. All other just and proper relief in the premises.
JURY DEMAND

Plaintiff respectfully requests a trial by jury.

Respectfully submitted,

/sf Carol Nemeth Joven
Carol Nemeth Joven, Atty. No. 18091-53A |
PRICE WAICUKAUSKI JOVEN & CATLIN, LLC !

10 |



Hammond Block Building
301 Massachusetts Avenue
Indianapolis, Indiana 46204
Tel. (317) 633-8787

Fax (317) 633-8797

cnemeth@price-law.com
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coLLEGE, NOTREE I:)AME (“Samt Maryvs ) and JANICE CERVELLI {ttie “Pres:dent")

WHEREAS the Board of) Trustees of Samt Mary s (the “Board“) his selected1

J amce Cervelh to serve as- Presxdent of Saint Mary s;

WHEREAS Jaﬁléé Cervelh desites to-dccEpt. employment with Samt Mary’s a31

}g ges:dent; and'
WHEREAS ﬂus Agreement has heen' duly approved and :ts execuuon duly {
authorxzed by the‘Board f
NOW, TI-[ER.EFORE, m conslderatmn of the mutual promlses and covenan;;i
contamed heram the actlons taken pursuant thereto and otf:er good and valuable conslderauo;xg
tthe recelpl and suf’ﬁctency of whlch are hereby acknowledged Smnt Mary 5 and Ms Cervelh‘-
Eg@ﬁ‘ﬂsiﬁ.’ll}?“ﬁs& |
q; E'tﬁg"féy-:friéﬁi’ 8§ President. Pursuant to the terms and conditions of thisil -
Agreement, Samt Mary s agrees to emp!oy .Tamce Cervélh as. lts Presndent, and Ms Cervéll:
'fagrees 1o be employed by Samt Mary,S’ as Presxdent of . Samt Mary % durlng the: Term ofi‘-
Employment specxﬁed it Secnon 2. President ‘un‘derstands that. she serves ‘subject to. the
1d1reg£19r‘1*of the Board Eresxdent funher understands that not all rules and: pohcles applicableto

J}s’-rﬁg_rnplpm@l}t aré contained. in this* Agreement @Ll'@_l‘-und%st@{l@s=a!1.€i:".§8t‘e€$‘f‘.§5*§bid? by. dny

other rules and policies that Saint Mary’s:cuprently has or may.reasonably, adopt-or:amend from|

time to Iéiir'l_léj ;ﬂi‘;li'ix_jiggE?ééident-‘g-'emblpjrrfien;. with Saint Mary’sto the-exterit"that the rules o

policies do niot conflict with, specific provisions of thi§ Agreérént,

Ex. 1 ;



2 *'[-'efiﬁf’sobjeot fotérmination asthereinafter provided in Section 4, the term 6f.

*Pres;dent's employment hereunder shall comnience on June 1 ‘2016, and shall contmue in- force

through May 31 202! (such penod belng heremaﬁer referred to a the “'I'erm of Employmem“)

3., Buues. !

) (a} Descnpho : [President agrees to'be: responsnble for and to perform 2 all the: &
duues normally performed by the président of a college, including, but not liniited to, :

tho followmg

:fonh m the Amcles of. Incorporatzon (the “Artxcies") and Bylaws (the “Bylaws”) |
.of Samt Mary’s. andras ‘established 'in: the- polloles, prooedures and position-’
'descnpt:ons currently exlsttng, or hereinafter reasonably adopted by the Board i
to thé éxtent théy do not conflict” with thé provisions of this-Agreement; |

(2) All dubes arid: respons:bllltles of the President of Samt Miry’ sJ
generally tmposed by (1) the laws of the State of:Indiana and (2) the laws, rules,
regulauons ‘and- canons of the- Roman Cathoho Church whxch are apphoabl&to.
Romman: Cathohc :nsntuttons of Ingher education: Saint Mary s shall-provide.
PreSIdent qnth the services of a Canon’ lawyer to the extent adv:oe with respect
to Canon law is needed

:
(3) All dutiésand’ résponsibilities generally associated With" servicé as;
Chxef Executlve Gﬁicor of 2 #n iristitution of tigher education; and i

(4) Such other dutles and responsrblllttes as, from time to. nme mayL
now -0r heréafter be reasonablyiassrgned to thie’ Pre31dent by the Béard to. thel-
‘extent they do'nét eonflict.with the provisions:of this Agreément: |

, () Faxthﬁll Dlscharg Presndent agrees that .during cher Termi of
‘Employment 83 Presxdent, she wlll dévoté her time to the faithful dxscharge of the!

={.’suues of such ofﬁce ' |

(@8 Other. Reoulrements, Saint Mary's has heretofore provxded to Premdent,
and ‘President . agreés to becomme familiar with and comply with " the employee
handbook of Saint Mary 5

4, T manog

@ Termination For.Cause. President- may, be discharged for Cause, and this
Agreement‘terxmnated at any time: (dunng the Term of Empioyment) For purposesI
of thi: Agréement, “Cause” shall ‘mean’ conduct: by President determmed by tho
‘*B(’ii’!‘rd to be (l) the: Gonviction o plea,of nolo conreudere or gut]ty of' a felony, (2).
‘commission of an-offense that-involves iiioral tirpitude and is a-crime under federal]
stite or looal laws; (3) Bross, neghgence or ‘willfill malfeasarice by President it the
perfonnanoe of her dut:es that ‘materially harms Saint Mary’s; (4) misconduct of ‘

%, 1



suchvan egregmus nature that it portrays Saint Mary’s in a mafenally utifavorable
l:ght -and;i(5) a- matenal breach of this Agreement by Presrdent or President’s
miterial failure fo perform her duties. and nblrganons t&'Saint Méry’§-or fo abide by-
the reasonable pohcles and. regulatlons establlshed by the Board f'rom time to tine,
~which’ breach or failure continiies for ten- (10) busmess days: or more after written
nouee*of such ‘breach’ or- failure is. provxded by Saint Mary 310 Presxdent In the '
“event this; Agreement is termmated for Cause under the provisions of this Section !
4(a), only accrued salary and 'vacation beneﬁts o the date- of termination shall bé..
pald to Presndent

. (b) ~Tennmauon Withoiit Cause: Should Samt Mary’s dlscharge President .,
dunng the T_erm of Employment without ¢ause, Salnt Mary's shall pay severance to |
Presrdent‘by -continuing ‘monthly salary payments to President at:the salary rate then !
in effect,. less all appli¢able \mthholdmgs, for one year followmg her termination (the !
“Severance Penod”) Durmg thé Severdnce- Period, Saint Mary's also will pay !
Presxdent an antount equal to' the contributions that Saint Mary’s would have made '
-on behalf of Premdent pursuant 10 Séint Mary 8 TIAAJCREF retirement plan (wnth
such amount bemg based upon | the amount:of the payments made 6; Presxdent under '
this Segtion 4(b).. Stich payménts shall be fiiade 4t the same time as the monthly
'salal}r payments to Pregident dofing the Severance Penod In addmon, during; the
Severance Penod Presrdent shall also be entitled fo partlcxpate in such medical and.
dlsablhty insurance plans ol:' Samt Mary’s upon: the.same -or compamble terms-as |
other employees of Samt Mary s, stibject.to all el:glbrllty requirements, in the same.
manner and with thé same contributions to- cost by Sairit Mary’s, as. she would been
ﬂenutled to rf no dlscharge had oceurred :

; nation By President. President may tesign from. her employment'
up‘o‘n provrdmg nigety (90) days® notice to Saint. Mary s. Should President resign her!
employment .during- the Term of Employment, Saint Mary’s shall have no furtheo
obhgatrons under this: Agreement beyond payment)ol' wages and vacation benefits, 1f
-any,- earned as.of the-efféctive. date of resignation. - i
it. The Chair and:

|

'5. Evaluation of fhe.President Duiririg, Tétin of Employni

Viée-Chaif of ke Board stall anridally revieiv the péiformarice aiid-compensation of Président s
N LT P - g A L i 4 ; . ~ .3
‘President as provided in the Bylaws, within forty-five (45) days of the end of each fiscal year of]
Samt Mary’sdunng the Tetm of Employitient. Such review will be conducted after the Chairy

and Vice-Cliair of the Board have sought the feedback of the entire Board regarding the:

 Piésident's performance for that'yedr.

& 1 w



6: Eompen ation and :Benefits Dorin Térm of . Employmént. Subject t6 the.

te"nSOf this. Agséement, Saint Mary's ?g__reee that jt will pay Pr esident as follows during tl‘e
Teput of Eifiployment:

|
. i(a)_ Salary” President shall be paid an. annual minimum salary of Three 1‘
Hundred Fwe 'l‘housand and no!,lOO Dollars ($305 000, 00) (the “Salary") Such

rrrrrr

Board andP,resndent will be enutled to recewe an annual increase in an' amount equal ‘
to at least the meremental -average salary percentage increases for, Saint Mary’s l
Cabinet. and Presrdent However, no additional.incredse to President’s Salary shall |
oscar without: approval (of the Board 83 reguired ini, the Bylaws Durmg the Term of l
Employment, Pre51dent s annual‘ Salary may be incredséd but not, decréased. '

(b) Vacation Leave. Pres:dent shall recewe four (4) weeks of vacatin-1éave. .

-on'-an . annoal® basis during - the: Tetii -of Employment. In addmon, prior to the-

begmnmg of the acadefiiic year-in the fall of 2016 Presidént shall be-entitled to take
two- (2) addmonal weeks of vacation leavé, l

(e) 'ce'mgleﬁon -Bonus, In addition to her Salary ag set foith above,I

Pres:dent also may't be entitled to receive a- Complenon ‘Boniis in. the dmounit of*Ten i
Thousand and -no/ 100 Dollars (510 000:00);,"less all normal and. negessary i
wrthholdmg, pon-her- compleuon of the five-year | term set forth in this Employment
Agreement. Président must complete the entre terri-of this agreement to qualify for,

thisbonus,
|

(d) Additional Compeénsatio. If Présidént . completes the ferm of,
employment ;set forth in. this ‘Apreement or 1f Presndent ‘bécomes. Permanently|
:Digabled (as- deﬁned herem), she will also. receive: acldmonal -compensation, less all{
normal and necessaxy mthholdmgs, i an amount equal to six (6) months of her then

. lhroughout the ‘six months followmg the date upon whu:h thie compensat:on i)

~ awarded her pursuant to Sathary s ormal paydate schédule: This amount shall be!
lpayable 10 Presidert: only if 'she is employed-as President on theé last date covered by
‘this. Agreement or if she is: employed by Samt Mary s at the time- of the declarauon
of her Permanent Dlsabrhty ‘No amount:of this additional compensauon is to-be;
pald or shal 1 yest-priorto;the ﬁnal day of the term of: employment

(e) Other ‘Benefits. Pres:dent shall be entitled to participate in such;medical
dnd- dxsablllty insurarice plans; retirement plans and othet employee benefit plans.and
programs (mcludmg the. TIAA!CREF retirement plan with employer match of your,
‘contrlbunons) as.aré. establlshed by Samt Maiy’s frém time to time upon the same or.
=comparable terms .as' other ;employees. of Saint Mary?s, subject to all eligibility!
Tequirements. -Any such. benefits, plans-and/or policies shall be subject to change or
‘termination from time totime as determined by Saint Mary’s: To, the extent that
federal orstate law or the retirement plan itself limits the empldyer’s abnhty to match;
salary in- excess-of apphcable Annual compensatlon and -contribution limits, Saint]

Ek. 1




compensauon 10 Premdent in the amount of the othenmse prohlblted match within 60-
days aﬁer the énd of each calendar year. |
F
\

In add:tmn to but not m Ilmltatton of beneﬁts othermse avallable hereunder
,to Presxdent, Samt Mary '8 shall prov1de to Presxdent the following bénefits duting the

|

(l) Saint- Mary s shall provide President with an.automcbile allowance J
'in the.amouirit of£$750,00 per month pald to the President on or about the 150
day: " ehch iiorith, the ‘pérsondl usé of which’ shall be repoited as W-2 income:
from:Saint’ Mary s to President for tax reportmg purposes: On.a semi-arinual
,_ba:ns, Presndent shall prowde Samt Mary’ 's. with, feceipts and/or documentatlon
to support the reasonablaness of this automobile allowance.

(2) President may rent or purchase 2 remdence in the South Bend area.
‘In ¢ither event, Saint Mary's will provide President with (i) a monthly housing
allowance'of’ $2,750, (ii)- up't0.$12,500 (such amount 16, mutually determined:by
rPreSIdent and Sdint Mary s) for |mprovement to; the first flaor of such residénce
o allow-usg ofsiich spage-in fiirtherance of the-buisinéss and needs of Saint
‘Mary s,and as would be-fypical for the Présidént of Saint Mary’s, and (111) up.to
$5,000 (such amotnt to, mutually determmed by President and -Saint Mary’s)
annual!y for. decoratmg costs for such res:dence “In the event President chooses
to.buya resndence At the South Bend area, Samt Mary’s. shall pay the lesser of]
5% of . the purchase price. or $25,000 as. the .down payment on any residence,
purchased by Pres1dent St Mary S, shall also_pay. President such additional]
amouns as necessary o cover all state and federal ‘tax liabilities arising out.of|
the payments set:forth in this paragraph (2)

|
1
On a §emi-annual- basis, President shall provide Saint Mary’s with recelpts%
’and!or documentahon to Support the réasonabléness of this housing allowance.

) {3). Saint Mary’s. will maintain -2 membership in the College’s name at:
The Universify Club of Chicago in Chicago, lllirioig, or such similar clib gs is;.
-}mutually agreeable t0:Saint Mary’s and Pres:dent, with such membership to be:
wused by President if conducung busmess funcuons an ‘behalf of Saint Mary si

-tntil the dafe of ‘termination of the Term of Employmeni for any reason
wha@sqgver

(4). President shall secure three bids for moving and- shall accept the
"lowest conformmg bid. Seint Mary’s -will reimburse President for the:
Ieasonable moving; expenses that are incurred by Presnient in her relocation to
‘the' South Bend, Ind1ana, area in ofder to-assume the position of' President, Such
feimbursemient shall be madeé in a timely' fashion by Saiiit Mary 5 upon ltS'
recelpt from Presidént of documénts confifming the cost incurred. Saint Mary’s
will also reimburse President for reasonable storage costs incurred in conrn.act:onI
‘with her move-to South Bend. '
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(5) Sainit- Mary 8 w:ll pay. for tnps by Pres1dcnt to: South Bend as-
‘mutuaily agreed to. by Saint Mary’s :and President; ‘to- ﬁud housmg, ‘make
neécessary arrangements for relocation apid. to -assist in her transition into the

Prgc;dent 's'position.

i( 6) In: -addition. to PreSIdent’ gperscnal ﬁlmtshmgs for the home, Saint’
'_Mary S, wxll1 provxde a fumuture allowance m a mutually agrecable amount,

(7) Samt Mary’s shall purchase a;tcrm life i msurance pohcy (or such I
othér life insurance product as determined by- the Board) on President in.the !
améunt of $1. mllhon which pollcy shall ‘be owned by President. or President’s |

. benef c:anes '

(3) Dunng the.fivst year of the Term of Employment; Saint Mary's will 1'
pay for an exediitive. coach for. the Presxdeut Such coach will be selected by, and.,
will'serye for such penod of time as- mutualiy agreed tojby, the Presrdent and: the :
Board Chmr

(f) Samt Mary s-will reimburse President for the cost of an annual executive:
medical exammat:on of the President. President will provide verification of the cost
«of: such&,exammahon in: accordance with the re:mimrsement pollclcs and practices of*
Saint. Mary s Sald exammatton shall be conducted by a. physician: selected by"*

Prccldent. !

(g) 'I.‘axes and Other Wlthholdmp.s SamtxMary s will deduct and w1thh01di

f‘rom aIl arounts paid as: compensatxcn to President hereunder all necessary social
ecunty ‘and w:thholdmg taxes'and any other sxm_nlar sums required by law. |

7 .Woi'kr Product:Dunng Term of Employment. Saint Mary’s shall own, ax'ldf

h sha]l have the nght to publlsh or reuse, any oral, wnttcn wsual audlo vxdeo, digital, or other :
fmatenals crwcd by Presndent m thc ccurse of Presxdent’s employment dunng the Tenn ofJ‘
‘Eriployinent |
| § ﬁ(’)ﬁgrr;ar'i_g,' . E;f:dérsé_fﬁent's, _and - Other Activifiés.  Other than pub]icl
appggrances.speeches, fghfdgr?.‘éjﬁcﬁts, publications, employments, and other similar 'aclivfti&i
-j:égﬂgr_ffgdi;lég« iifg;iagqt which have been approved in advancg by the Chair of the Board (the

““Board Chair"), President may not participate in or receive compénsation for cuiside activities of

thlsnature, orengage in ahy-,f_u_n&g;aisiﬁg activities for any ntity other than Saint Mary’s, during’
the Term of Employment unless Presidentfirst obtains the priofwritten approval from theBoard,
‘Chit; whiich approvalshiafl it be inréasonably withheld, Président also shall séok and reeive
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priorwiitten approval from. the Board Chair before dccepting meribership-on any boards of for-
profitof nonprofi enites

9, stabﬂigg Inthe event O_f ?feéi&eﬁt’s—‘Pe@@eni Disability 'f!uring the Term |

: ot‘ xEmployment, thxs Agreement shall termmate on the date-of such Pérmanent Dlsabtluy and . .
,Samt Mary 5 generahpolxctes regardmg dlsablhty for full-tlme professlonal staff employees sha!l '
*5?91.3:@59@94;fhowe‘{sf»‘tha{.}.’re_s;.@en}.ehgll receive her full salary plus bénefits during the first '
Wﬁ!"e(lz) Illl'amthst)fsm;h*d;fs:il:ul;t},rcn'1 ntil . Saitit Maxy’slong-term dtsabihty paymentsi
becomeef‘fecnve by corittact, whichéver i carlier. (thé “Shioit-Term Disebility Pericd”). During,
the Short-‘l‘erm Dlsabxhty Penod Samt Mary s will cunhnue contnbut:ons fo President’ stf
“THAA/CREF fétirément progiarh, I
| For purposes of thls; Agreement, “Permanent Dlsahlhty -of “Permanemlyi

Dlsabled" shall mean the mabxhty of Prestdent to, perform the essentlal funchons of the job, for a

aqu_:,:gd o,ﬁsmr(t’:)-conunu,ous,;months-mtha. reasonable‘aceommodamn (as such term is deﬁnedgniI-

i
figi D-e_aﬂ! inthe event’ b.f.’-'P"r@.s;@@ﬁfs?s death !}n-ﬁ Ajst’?._emféntf—iﬁhéﬂ termifiate;

1mmedlat€_1Y§né Pi?f’:ﬁ{féﬁﬁé. legal mﬁfe_’s_éntéﬁ_wie shall' be entitled to receive compensatj‘éri\'
-through the Iast day of the calendar month during whxch President died, plus any acc:ruedl
;vacatton pay, msurance beneﬁts, and &ny then-current credits and earhings of any det'erredl
compensitian plan

11, Tenuy . The Board- will use it§ best

-'eff“é;tf,sjlfd};éééitqe appointment of President a$ a tenured member of the faculty of Saint Mary's or

“a full professor, Siich ténre or proféssorship, if any, would be granted by the faculty of Saint

‘Mary’s in a¢cordance:with, the. giistoinary. policies and procedures of the faculty ia graiting.
i ¥ UF . . 1

tenure\iua‘facultymemﬁer or awarding afull professorship. If Saint Mary’s grants tenure .or a
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eful! prt Iessamhxp fo Premden% dunngfthe Tenn of Employment ;Samt Mary s vnll recommend tg:

-

f-ths : Sfacultyht.hafstenure or’ the full professorshlp be granted w;th retreat. nghts within President' sg ;

o

£

ar a of teachmg expertxse (toatie’ extent penmtted by the custémary pohcles and procedures: of

~ the: Samt Mary's. faculty), that is; zf yuur employment as PreSldent is termmated President may, |

vk

-“ret‘aiq a ﬁl!l-hmesteachlng pos:tton i PreSIdént«s subject area to be pald m anarotmit equal to- |

'the*ﬁ:ghes

shall be:-”enutled to take a, one year sabbaﬁcal (the “Sabbahcal“) to prepane ‘her for teaching and

paid: professor af Saift Mary ‘s, At the end of‘ the»Tenn of Employment, Presidént

lwath such condmons as shall be mumaily&agreed upon by the Board and Pregident. During the:|

"Agreemen % -for éuccessﬁllf eomplenonv of the 'I‘erm of JEmponment, however the terms. of” tlus

,gvem ‘the employment relauonsl'up of Pres:dent with' Smnt Mary’s. All

: A I ement%shall not*

-'tenns of employment of Prestdent dunng .the Sabbatical sha]l be governed by thie policies and |

J.sproegdures oﬂSmnt Mary's apphcable to & tenured member of the faculty of Samt Mary’s or: a

3 fufl profesﬁor.
Samt Mary s:shall have the riglit, but not

the duty,i to, apply Eor and carry. liféi msurance on President, asa key employee (“Key Empl oyee“)

‘gf Sain;tMary s, in-such. a‘.lnount 48 the Board shall determine. Pres:dent agrees 10:cooperate wnh

all procedures and take all actmns necessaly fer Samt to obtain. such hfe msurance’

-.pallcy

. &anying Qut-thé-diities- of her Officé a§ Présidént. .President shall continue to-bé indemnified

;sﬁb‘s‘éqﬁéﬁi 16 ternination f eriployigrit as Presidént with réspect. to-ts ‘or omissions within.

s ik 6

- "the:5cope of her employment as. Preszdem
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-.enforqem'e.nt--:ot_‘ thl..s' -Agl,re..em_ent;‘ as well as any ‘c.ontr_ovcrsy or claitm based upon thé alleged
'breach of any legal nght relaung 10 or ansmg from Presxdent s employment end/or termmatton
of her empioyment shall be submxttedato non:bindirig medxanon W:thm fi ﬂeen (1 S) days after:,
rdelw'eryfof & wntten notlce of request f‘or ‘mediation from’ one [party to the other; the d:spute sha]l

be submmed to a smgle medlator chosen by the' parties-in. South Bend Ind;ana. The costs and’ ‘

fegy agsotiated with the miediation shall be shared-equally by the parties,
15, _A_g_b_l_tr_gg_og_ Ifmedla,tlon, a5 described. in-Section 14, is dnsugcessful, any’

"eéhireveéy .Béﬁi:eeﬁ.’z:he""Saiﬁtr-M’Eiry's "Qﬁd“li’residerit- involving the construction, application or -

enforcement of thls Agreement, as well as any controversy onclaun based upon the alleged . |_
«offlié'r- employmentvshall : 'on"the wntteﬂfteqi:ést' of ¢ither. ga:gy' ’ee'_rved on the othet, be submlttegﬂ
16: bmdmg a:bltratmn before i smgle axbltrator The Ameérican Arbitration Association shail
,prowde a hst of three (3) arbntrators who are ltcensed to practxce law in the State of Indlana
‘Wlﬂun tenz(IO) 'days of. recenpt thereof «ither party may feject the list of proposed arbitrators in |
whole and request a new Ilst, or altemauvely, each paity shall: strike ofié and 3o noufy the AAA!
Elgl-- gqnﬁéeneg;s After bemg,- mgtl_ﬁed _e_f each strike; the AAA.$hall advisé the parties of the!
fainainig abitalos; o tthe partes sk fhe same person, fiedhe AAA: siallchoose fom fhe
o rethuiniiig arbitratots, advisinig hie paities only.of the Seleéted arbitrator. Saint Maiy's and|
President stipulate and agree that any arbitration-will be held in South Bend, Indiana, pursuant to

gh'é:".iE’t'ii‘plfojfﬁieiit 'Aébitf’aﬁon Riiles and Mediation Procédures of the American Arbitration

AsSosiation. (6r any comiparablé fles ten ifi-existence) (the “Rules™). Pufsaiit to the Rules;

‘discovery indy include:depositions; interrogatories.and document production.. In any controversy,

|
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-Bét‘{vééh‘théf'rs_éin’f Mary’s and, ] ’Prés'i'dérit involving the construction, application ‘or enforcement
of thls Agreement, the arb:trator mustxbase, his/her- declsxon;upon thé writteh ¢ontract and théy

shallé not have,power to modxfy add to OF. 1gnore terms of themAgreement. The iitten decision

of. the arbxtrator shalltbe fi nal and- concluswe upon both pames and may be entered i in any court

havmg Junsdumcm thereof‘ The arbitrator § compensation. and admxmstrauve fees shall be-

shaied sl by i, Tho pefis dgtes 0 pay e i sicrieys foss wnd coss

16. ééﬁ'ﬁ&‘éﬁﬁéjiﬁ?}ﬁf‘ Agreement. ‘The parties hereby' ackiiowledge arid agree
iﬁéﬁ this Agregment i§. Confidential; ‘The parties agreé not todisclose the existence of this

Agreement or 1ts terms to anyqndw;dual ,-eftity or group: of mdmduals. except for the following:

=

(a) 1f by Presxdent, to Presndent’s spouse, Pres: dent’s legal counsel aud tax advnsors to-the ektent
necessaly for ;P?Tpﬁes’_gﬁl_égal“@_‘? tax advice; gi;g@ﬁefmmp”gtal 'gé}éing: authdrity if §0 required; &

- ‘tolitt of competent jurisdiction if réquired by subpoena; of as Saint Mary’s may agree in writing;

+6r {b)if by Saint Mary?s, to fegal counsel ahd fax advisors:to thé exterit necéssaiy for purposes of

legal ‘or. tax- afivice; -2 governimeiital tixing. athority If §-réquired; & couft ‘of compétent
,;inﬁ%;ili&ﬁbii: if .‘réqiiiréd.ibjhﬁ»s'ubﬁbéria; 6i'aSzi’ie§ident may 'agi;eé: in Wﬁting. The pafties agree.to

A_greement of the conﬁdenual nature of. the Agreement and to obtam an agreement from sich

:.%ﬁ»—'

smdmduals twmamtmnnts conﬁdennahf.y

:_I,ZZ' Govéming.Law. This Agreeniert shall bé governed by and interpreted in

acerdance with-thie laws of the Staté of Tdidng. In addition; ahy action brought to enforce an
-aiiiiﬁéﬁb.ﬁ.-ésﬁéid wnh fespé?ct 1o ;t.liié.-‘&grééﬂiem' shall -lié~"§fo;!g‘ht in or venued to a court of

......

‘j‘,ufi‘.sd,ig.t.idn@ﬁihe courts in the Staié armaia'ﬁa.
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18 N es Al notlces requtred or. allowed” by his Agreement shall be hand: |

delweredtor malled by cemﬁed mml postage prepmd retum l‘ecelpt requésted. Unless and until

“changed by aaparty gwmg,wmten nohce to -the other the addresses below shall be the addresses

l
.IE;o-‘Sax,n; Mql_'y: Sty ;

Smnt Mary’s: Co_llege

'Le: Mans Hall i _ .
'Notre Dame; IN 46556, i
At(n Chau' of the Board of Tmstees |

:If m the Prg;;tjegt

. -Jamce Cenrelh Co
Ofﬁce of the Pres1dent
'Saint. Ma:y 2 College
Notre 'Darne IN 46556

lP;tS“g’Vgi'g bility, In the event tiiat any" provision, tefm, or resiiiction-of this.

Agreement shall beaheld xllegal or othenwse unenforceable, such prows:on, term or restnctg Js

.....

sshall be severed, and the’ balance of thé: Agreement shall contifiue'in full force andefféct. j
.20.-.2Rer_m_adles. In.'any a’ctlon‘ bro’ught -wnth "respect-. to‘-.thxs Agreement- or the
A subject matter hereof the preva.llmg party shall be entttled to recover its o 'her -costs and

-
- e wd -~'

,expenses, mcludmg reasonab!e attomeys‘ fees. along w:th any other damages orrelief avallable
a._,téjgw,«lm-ggz_x_ltg,;, orrptheqw;se.,

i}. Krl‘o‘\m"ﬁg‘h.amli;\féiuntég‘ y Execution;. Lée,gln‘(fbunsél' In executing this}

......

-@QWQ@;*md vgl‘un,tagjl_,l_y‘a_ndi with ﬁ;ll_,@owledgc and u_nderstandu_tg of thg,prpynswns of this|

-Agreement. , Présidént furthier represents that by entering irito.this Agréeniént, shié.is riot relying |
.éﬁgﬁﬁiﬁij@m@g’@f'?@Pﬁﬁéﬂt@ﬁéﬁk@ﬁd@ﬁjf Saint ‘Maiyézs@j'. afty gfﬁ@ei‘s,a trustees; emﬁlojii:é‘g;.l

Lo i :':r‘ 5,."...,.;.:“‘"'1"":.! e e oLt Y, .5 :., : i3 ST W e m o m ._}‘-'.___ ‘4 b, i .N_‘_,_"” au -
"members ‘oi- agents. of Saint Mary’s;, which, are niof iricorpofated.in this Agteement. Rather;
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@%ggiﬁféﬁi:‘ié‘;féiyih“glﬁﬁeﬁ Présidénit’s awn Judgiment ana/'éﬁ-:tﬁ"etgdviee of Pregident’s counsel:

Bres:ﬂent ﬁiftﬁer ackxic’:’wledges that Presxdent has hiad the Opportumty t0: consult ‘with and- be ;

dwsed by Presldent’s own Tegal ¢ t:ounse!i r that Presxdent has elected not 10 do So;:and that m*

sanyevent, Premdent has not rehed on legal’ eounsel for. Samt Mary s in ariy- respect in the revxew., L

e iz £

\

a

J

»negot:ahon, preparatlen, execunon or: deltvery of ‘lhlS Agteement ’
22 Ettture Aggeement ‘The’ parhes heréwo acknowledge that. they have read thxs !

|

l

|

: -.Agreement, understand it and agree 1o be bound’ by 1ts terms Thls Agreemént centams the ﬁ.\ll 55

»._.:complete, am:l1 entlle agreement betWeen the partles superseding any and all other contracts: or';

H

rrrrr
-—'i

subject matter of thle Agreement
._23: Amendmente ﬁl'fiiézi'gféemeht i:anxiét‘be;‘é'lﬁeﬁded or-waived in any reSpect |
-of ?g'gggegg.that are;thf:s-made mantmg"shall be eﬂ'ecuve and'bmdmg updn the parties hereto.
24 C_o_e_g_tggpart Ongnal Two ot more counterpart bngmals of this Agreement]

may be “éif!ie'iit?ﬁ!i-f;z;ths:Pﬂﬁ“"?nh.@reto,:feachzo‘fxwh;’gh:shallﬂbs:@ns.qqgmah but alf of Which fogetlier

shall constiiute diné dnd the sare/instrument,

25 Bmdmg-Eﬁ'ect. Thls ngreement shiall: be *bmdmg upon atfd [inure to the

beneﬁt of the parues and Ahigir's suecessors it mterest

¥

ISIGNATURES FOLLOW ON:NEXT PAGE] |
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NWITNESS WHEREOF} Saiiit -Mérly‘sf ‘by 'i‘t§ dily authonzéd ofﬁ"cef,', é‘ﬁa

Date: 2//'7/1&2 .
Y A4 / o ———

i S

“THE CORPORATION OF. .
iSA.INT MARY'S COLLEGE NOTRE DAME

i

BY:_- //(/a,c. / /{wa

Mary L. rke Chair
-of the Bo d-of Trustees-

Date:

{
|
1
]

) ,zﬂ/{’/‘/]b‘ — ==
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Filed: 3/12/2019 9:14 P
Cle
St. Joseph County, Indiar

71D05-1903-PL-000074
tRESIGNATI@NeOF PREsnENCYANDm}nnEMEN:n

— P

THIS RESIGNATION GF 'I'l-IEPRESIDENCY AND AGREEMENT (the SAgreemeént™) ¢

15 engereffﬁe into; as:of . _ - ' = -; 2018; by and;between THE- CORPORATION: OF-
- SAIN' ﬁARY"S COI:LEGE NOTRE ‘DAMB (“Saift Maty? S") and: JANICE CERVELLI CMs:

¥ Cenfellr ’)1 l

WHEREAS Ms:. CerVelh Has served as! Presrdent of Samt ‘Mary’s College -
) pursuant'fo thetermis.of hersEmploym’enbAgreement'dated February‘l? 2016; and

. WHEREAS ';the Board; of. Trastées: of Saint Mary,s (the “Board"lhasandwate& its
m[erest m termmanng her employment a5 President .pursuant torthe “Not’ for-cause’ termination |
prov:sron setf forth i §iy) hen EmploymentJAgreement (the "Employment Agreement”) -and 1

WHEREAS Ms.rCervelh has indicated: a wfllmgness (1 resrgn her«posmon as
fPresrdentnn’ heu of anot for eausetemunaﬁomandnn TeRIAR: for:the consideration set:forth in this

Agreement, and:

. - WHEREAS;; this E.Agreemenf has“been duly @pproved ‘and its. e\recutron duly
aufhonzed by r'lhe Board of Trustees of Sairit Mary 's College (the “Board”),

o ‘NOW,; THERBFORE -in; ‘tonsiderafion,, of the mutual | promlses and covenants
contarned heremJ the aetlons taken pursuant thereto, and: ther good an¢valuable consrderanon,
r.he recelpt zmdi sufﬁcrency of wluch are: hereby cacknowledged Samt Mary 5. and. Ms Cervelh_l

g &8 Resrgnatlon ’ ‘Ms Cervellr hereby resrgns her’posxtron as'Presideiitof the: College

effeetwe December 31y 2018 From the date of this Agreement through December 31, 2018 Ms!
‘Cérvelli wxll connnue toibe: compensated pursuant to, the: terms'rof her Employment Agreement,'
ghoweverg she agrees and understands. that she, is hot- authonzed to: eontracf on.behalf of . the
‘College,senter into. any agréements on’ behalf of the College speak on- behalf of the “College; or
aenvely promore herselfﬁas Presrdent of the College: Dunngrthls penod the; College will appomtl
.3111 IntenmPtesrdem 10 perform the dufles of the’ College Presrdent

‘2.=.. Severance: snd:Benefits Related to Preésidéncy. Under thé terms of Paragrapll
4(b)sofsher Employment Agreemenl, Ms, Cervélli isentitled to. certam compensatlon renrement,-
contubutrons )and insurances. (the “Beneﬁts ) in 1he. event the College “terminated’ her
lemployment‘ 45, Premdentwnhout cause. Inaddition, Saint Mary's: w1[1 pdy accried-paid time off
cand acoruedlvacatlonr beneﬁts, Paragreph 4(e) ofheeEmployment Agreement al§o.provided that
.these Beneﬁls would riot be available to hér it she résigned:-her Presrdency “Therefore, the

. pames i have: agreedfthat eﬁ'ectxve Tanuary- 1, 2019, Ms. Cervelli: mayrecerve those Benefits: even
'though she hasrreSJgned, Rer employment as' Presrdent in. ‘lien. of beéing tenmnatedxwrthout cause,
Speerﬁeally, ‘Saint Maryas shall pay- geverdnce- to Ms. Cetvellirby - continuing imonthly. salary
payments Ao’ ther- at. thé same monthly galary raté as. Ootober 2018, less all appIrcahle
wrthholdmgs, for. & twelve “month, ‘period beginring January 1::2019 (the “Severance Penod”)
Dtmng the-Seéverdnce: Perlod, Sdint Mary’s- also- will pay Ms. Cervelli an amount-equal to! the-

s
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contibittions: ihat. Salnt Mary §:: would have: made- on her: sbehalf purstiant to- ‘Saint Mary’s l
TIAA!CREE ‘retirement plan (wnh sueh\ amoint being based upon. the. amoimtiof the payments,

- matle Jto-hef. junder” ‘Section: 4(b)" of the: Employment Agreement) In addltlon, dririnig ' the. l
Severanee?enod, Ms.: Cervellhshall alsé e entitled to: participate ifv such medical and disability:
JnsuranceJ plans" ot' Salnt Mary s upon the same of: comparable terms ay other employees of. Samt
%Mary Sy subjeetw to all’ ehglbxhty Tequirements; i the samie ihanner dnd with the -same’|
contnbutlons o, cost b}r Samt’ Mary s, as:she would have ‘béén entitled 1o if shie; ﬁad icontinued i Jn |

e roleof presldent’ s

3. Tenured Faculty Position. The parties- agree that as'of Ianuary 1, 2019 Ms

- Cervelli’ ‘shall contmue “her’position as 4 tenured member-of the: faculty and: she shall be paid in.
aceortiance “withi Sectioiy 11 rof the' Employrnent Agreernent "The : parties” have -indicated ‘a -

: wzllmgness te dlseuss 4. possxble buyout.of: Ms.. Gervelli’s tenured facultyiposition. The parties
have' alsmlndleated W 'lhngness to partlelpate in; good faith iz medlatlon as\prowded in' Section
’l4«0fathe Employmenb Agreement to address the issue. of buymg out’M"s. Cervelli’s tenured;
ffacultyposmon and. sabbaneal ng,hts

4 ) Cons:deratlon “The pérties itually agree that the pronnses, actions. and
agreements vcontamed Herein fare: sufﬁelent consxderanon ‘for the’ promises, actions and’
agreements each\make to-each other, mcludmg but ot lnmted to’ the Mutual General Releases
gontained in Paragraphs 5:and 6 of this Agreement. '

5., - Geileral Reléise 6f. S“amtuMag’s. In. consideration of the: beneﬁts provrded
Junderthis- ‘Agreement, Ms. Cérvelli; on hér behalf aiid ‘on behalf of het- agents, re;:vresentatwes,I
asmgns helrs,iexecutors and' adrmmstrators hereby releases and forever dlseharges Saint Mary’ s,I
i{ts: offigers, | trustees, employees, members ‘and agents: (collectwely the “Relegsed: Parhes”) t‘rom
any' cIalm, demand action, or’ cause of acnon known o unknown ansmg out of, or in any- way
connected with “her employment as: Presndent of Saint: Mary s- or the termination of sueh
employment including: without’ limitation: ;any. claim, dernand action; . cause. of action or nght
m‘cludmg “claims: for’, attorneys fees ‘based’ on but: not limited to: Age Discrimination - in.
Employment Act,. as amended TJtle VII of .tbe Civil. nghts "Act of 1954 ‘as: amencled Thex
.Antéricans With Disabilitfes Act of 1990; The CivilRights-Act of 1866, THe; Givil nghts Act of
1991, aeeamended The Employee Retrrement Income Securxty Act; The Family and Medical
‘Ledve: =Act of 1 993 ‘The Indiana: le R.lglrts Law; any’ existing, or potential entitlement or
beneﬁtnmder any program ors plan unless forbidden by the: Employee Retirement Ineome
See‘unty Act: any agreement, contract N representatron (whether oral or written) mcludmg her
*Employment Agreernent ‘any. ottier federal, stite; or: Jocal law whether emanating or arising from
statute, execunve order,u«regulatlon, eornmon law, or ‘other.source mcludmg all suifsin contract: or:
tom mcludmg olalrns ‘of wrongﬁﬂ tenmnatlon or breach of« contract. This release and wawen
ishall not: apply ta any, nghts or clalms whwh may: drise:after the” Eﬁ'ectWe Date of this Agreement
nor shall'it apply to any.claims felating to. the. Saint Mary’s performance of its-obligations under-
this’ Agreement

’6 /Relesse. of Ms. Cervélii. Saint Mary’s; on.behalf of itself and its affiliates,
“Arustees, officers;. d1reetors, employees, agents, representatrves, Aassigns, heirs;. executors andt
adm‘tmstrat()rs, and "in full consuleratlon ‘of Ms. Cervelh s .gxechtion -of this Release, hereby
releases and forever dlseharges ’Ms Cervelh _her ‘heirs, executors; -administrators, attorrieys- and :

2
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egents frem an}helaun‘ idemand action,.or cause of action; kriown of unknown, atising out of;.of !
m‘»anygway Tconnected ith.hér employment as Presxdent .of Samt Mary’s, or the termination. of .
iher; 'employment as Presxdem:, meludmg wrthout Jlimitation; any: elatm, demand, ;action, cause Of !
T n onnght,mcludmg«clalms for attcrneys fees, wrthtrespect to amy claim. under federal state;
‘orsloeal‘law whetfler emanatmg of ar1s1n B from statute* executrve order,»regulatlon, comimon law,
“OF; other seurce mcludmg all suits m contract of tort, meludmg clalms of breach 6f contract, other !
~-than: any andall clauns and/or gauses.of action based upon*gross misconduot, gross neghgenee,,
“fraud.or: felonious: actlvrtye by Employee. This releasé: and waiver. shall niot apply fo any rights.or
clamls which gy arise ‘after-the: Effective Date. .of ‘this- Agreement nor shall* it apply to- any*
cIarms relatmg to the, Ms Cervelh’s performance of her obllgatmns tindet this Agreement
:Covenant. Not:ta.Sueé by, Ms.

I Cervelh. M. +Cérvelli further agrees that she will)

’not sug: Saint Mary’s’or any. Reldased Party concerming. any elalm relatmg to, arising. outiof] orf
occurrmg' durmg the course. of her: employment 48 Presrdent of Saint Mary?s.. “Should Ms:|

Cetvelli violate' tlns Covenant Not ta. Steby shing SmnfMary s-or afly Relgased Party, Ms.

- :Cervelli- expheltly agrees 10. pay: ‘all ‘cgsts -and . expenses indurred by Saint Mafy’s and eath
: Released Party. in defendmg agamst sucha. siiit, mcludmg r_eas‘onable attomneys' fees. This;

'covenant shall-not appljrwte any -siit- relating to-rights or: claims which ‘may arise after the
Effectwe Date of thrs Agreement nor shall it apply to any surt ‘based upon ‘claims.relating fo:the

'fB'E.. -Rewew ‘of Counsel, Ms, Cervellr acknowledges that, prior to executing -this.
Agreement Samt'Mary S- advrsedjrer inwriting to-séek: mdependent advice from an attorney of
her. .own selectlon regardmg the terms -of this Agreement; and Ms. Cervelli sought such
mdep endent advice,

9,  Kiowing and‘Volunta iy Execution, Tn executmg this ' Agreement, Ms. Cerve‘lll
acknowledges and agrees: thiat she’las: enitered " info: this. Agreement lmowmglyr and. voluntanly
<and’ w;tlr :lhll‘kncwledgeland understandmg of the:; provisions! of this Agreement including; the
nghts she iy warvmg -under the Age Dlsenmmanonzm Employment Act, any other fedéral statutej
rdny; state: statute’ or, lecal ordinance; and.any common law ‘of thie State. of Indiana: Ms. Cervelh
furthenrepresents that by entering: into: thls Agreément; she 1§16t relying .on any-statements or
: Ie_presentat:ons mades by Samt 'Mary 'S or:any. .Released Party which are not incorporated in thi
Agreement, ‘rather, Ms. Cerve]h is relyingipon herown Judgment and/or advice 6f counsel.

10, ‘Considération and-Revoeation. Periois: Ms.Cefvelli acknowledges that she. has
been advrsed! of hiér-right to considér this: Agreement for twenty-one (21).calendar days, but. she
: may ex6eute thrs Agreement before the.21-day perigd has elapsed If Ms; Cervelli-executes this
Agreement ‘priof" fo- the expiration of- the. 21-day penod Ms Cervelli agrees that she has
VOIuntanly Waived the ‘balance of the 21-day - cons1deranon period provided for in the Older
Workers Benefit Protectron Act. Ms.-Cepvelli further acknowledges that she has seven (7§
- ealendar days from. the date, of éxecution-of this Agreement within which; in writing, to revoke
"lhls Agreement (the. “Revocation. Pened”) and “that. all mutual considerations, including all
wmvers, ‘coyendnts not to.sue andtreleases, w111 not:be: eﬁ‘ectwe until -after-sevén.(7) calendar
~days, roff1. the date:of execiition. of th1s Agreemerit (the "Effective Date"), prbvrded she: has' not
revokedther consent to-this Agreement on or before the Effective Daté.

|
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) 1‘1 -Consequietices of Révoeation:. Ms: Cervelli understands- that if-she revokes this
Agreement_pursuant to; Paragraph -10:of this. Agreement ‘onofbefore the Effective Date; this 4 f
_Agreernent willibecomie null and vord and Unenforceable by either Ms. Cervelli or Saint Mary’s. |,

12‘ Cohf' déntiality: The -parties: hereby acknowledge and :agree that this Agreement
1s conﬁdentral The [ partres agree not to dlsclose the exrstence of tlus Agreement 1o any

_tax advrsors to the extent necessary Tor .purposes of legal or tax advrce, a govemmental taxmg
authonty 1f so reqmred xa court: of competent Jurlsdrctlon 1ﬁrequ1red by subpoena' or as: Saint
Mary § may agreem wntlng "The, partles agree to ‘instrict any mdmduals Wwhom are informed- ofj
~‘the nature,rterms and/orf conditions-of this Agreement of the ¢onfidential natire of the agreement[
;andito obtain ai agreement froni such mdwrduals to-thaintain their confidentiality. !

Moreover; Ms Ceivelli acknowledges that, as'a result of Ler employnient as President of! l
Samt Mary S’. she ;was entgusted wnh mformatron that is sensmve, pnvafe propnetary, and/ora
sueh mfonnatxom conﬁdentlal and she. wrll not volunteer or* drsclose any such mformatxon to
anyonegor uSe,sueh lnfonnanon herself without first obtauung express. authorization fo do so
frotm Saint' Mary 8.. For purposes of this Agreément, “propnetary -or “confidential” information
would melude, biit i5 ‘not- lmuted to (whether written or’ not) trade secrets (as defined by|
. appheable law),-all mformanon about Saint Mary’s servrces and programs, alliances, strategic
;spartners,,donors and! prospectlve donors, :strategic plans growth and-development strategiés;
-résearch, . operatrons financial mformatron, markenng plans, Strategic and. financial plans,
ﬁfmgnfcta”l’reports tevenug 1nformatron, future business plans and other busmess,aspects of" Samtl
Mary §' -which: -aré ot igenierally known. ‘to. the publlc (“Conﬁdentral ‘Information”):
Notmthstandmg*anythmg to'the, contrary in this Agreément, Ms. 'Cervelli will fiever disclose of
usie confidential information which remains a trade seéret of Samt Mary's; provided, that undelJ
18 US.E: §]833(b) anrmdtwdual shall not be held liable: for-dis¢losure of a trade secret if thal:
*dlselosure*(r) i made: in conﬁdence to' & federal, state or“local government official or to- an'
attorney for the sole purpose of reportmg or mvesngatmg a.suspected violation of law; or (n) is
n made‘%’ura-complamt ot élher document filed:in a lawspit.orother proceeding, if ‘such filing: 1§
made under s¢al, Nothmgun thiss Agreement 8. mtended o conflict with 18 U.SsC, '§1833(b) or‘
ereate habxhty + for drselosures of trade secrets: expressly allowed by 18 US.G! §1833(b). In
additidn, thls, paragraph ‘shall not be applrcable if.and' to the extent Ms. Cervelli is required to
testify i ifi'a leglslanve Judrela] orregulatory proceedmg, or before any state or local legislature, a
- Judge, or‘anradmmstratnfe law judge, nor is:it: inténded to 1nterfere with any other legal rights: of
Ms rCervellt with:  regard Yo disclosure of information to.a govemmental agency. '

13. Non-Drsnaragemeut. -Saint Maty’s; the Released Parties, and Ms. Cervelli
mutually rpromrse and. -agree that nexther ‘wilb make false, disparagmg ‘or uneomphmenta '
remarks abouit each other mcludrng any of ‘Saint Mary’s officers, administrators, trustees,
managers, employees of* other. affiliated persons. - The parties ‘further agree that in the event
.Anquiries’ are:made ‘about.Ms; Cervelh‘s resignation’ both. parties -agree to say that Ms. Cervelh
Jhade the decrsron to.resign: her employment ‘as President at Sdint Mary’s and-continue her role as
.a tenured member of the faculty . |
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14. < Returnof Property, "Ms. Cervelli agrees, to-the-extent she: has hot already done
50} ito;Fetuim’to iSaint Mary's-on. ot tbefore the:Effective Dite"of this Agreeifient all!Saint Mary*s,
property, equlpment, imfonrt.':ttlon1 and documents.. relattng spectf' ¢ally: to. the- office of the
z,EreSIdent 'of the 1College~ Saint’ Mary 'S: Coﬂege agrees forretiirn. Ms. Cetvellils-Hardcopy ‘notes,.
'Ietters addressed' tor her personally, pictures,- her personal Eiocuments locatedl omnvthe CoIlege 'S
computer, anythardeopy matérials relatmg to'her coursework,: and-similar, persortal material.

. ‘154 Siiccessors dnd. Assnggs The terms; and condtttons of this Agreement shall bet
btndmg upon‘ Ms:! Cerve”lli and her heirs,’ agents executors, adm1mstrators, and shall’also-inuré+o:
ftheu: beneﬁt Thls Agreement aIso sha]l apply to, be bmdtng upon, and‘ifjure to.the benefit off

‘ 41?63. : ‘]\’Iiitcé]!tineos;,

V (a)' Govermngu[,aw :Forum: This -Agreement -and. fhie -obligations of’ the
;parties'hereto shall'be constried; interpreted and enfofced in accordance ‘with the'laws of
the State of Indtana, wtthout regard to pnnctples of «conflicts of laws. Each party
consents 1odhe exclusive- personal Jurtsdtctton ‘of ‘the: federal, courts located in-the;
Northem ilDtstrrctf of" lrrdtana or. thie state courts: located, in Saint. Joseph County, Indlana'

. &over anyectlon ansmg out of or :re1at1ng to- this: Agreement and waives. any riobjection it-or,
ehe‘may now orhereafter have,to vehueor to, convemenee of forurmn,.

+ «(b): Non:Admission: -of: Wrongdoing, Ms. Ceérvélli and -Saint Mary” 5
racknowledge that nothing.in’ thls Agreement shall ‘bé:construed s-an .admission of fault.
VT, Ixabrhty on'the part of exﬂteriparty

ey Entire *Understandmg Uhiless: expressly‘ sét forth herein, this. Agreement
~sets forth the ennre apreement. and understandmg of the-parties. hereto and' supersedes any.”
and all’ prlor. agreements, tarraugernents and understandmgs among ‘the. partles relatedlto
dhe: subject Tinattef ‘hefeof, and Ms.’ Cervelh’s employment with~ Samt« Mary’s as ts-
President and: the end?of that;  emiployment.

). Sevérable.. The parties.agree ‘that. the provisions. of this' Agreement are,
reasoriable andl‘en‘forceable IEany .portion. of " this Agreement is déemed'to be void for
any Iegsontthat Eomon of the Agreement is severable-and the remaining portions will

......

‘MS; GERVEIJLI HAS' BEENrADVISED THAT SHE{HAS AT LEAST TWENTY:
d 'ONE (21) CALENDAR DAYS “FO_ CONSIDER THIS. AGREEMENT AND HAS BEEI\*
ADVISED IN WRIT]NG 'TO- CONSULT WITH: .AN. ATTORNEY ' 'PRIOR TO'
i E*XECUTIONg OF THIS: AGREEMENT '

MS CERVELLI AGREES THAT. .ANY MODIF!CATIONS "MATERIAL OR
OTHERWISE,VMKDE TO THIS AGREEMENT DO:NOT RESTART OR: AFFECT ‘IN
.ANY MANNER THE: ORIGINAL TWENTY—ONE DAY ("ONS[DERATION PERIOD:,

"M Cewell;?s--stgnaturejbelowmdlcates:

-2
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o+ Shig fias-Fend this:Agreésiient;
P ‘She hashad. the opportumty to:réview; this: Agrcenient Wlﬂl 4; attorney of her ¢ own :
choosing, 1
‘o :’Sh“e.—'ai‘g’fées%ﬁvfcjlﬁw- the‘-térms,of:;ﬂiismg‘reemem;fahdz

i
|
|
She Imawm liv and‘volunrardy waives any. and all clainis she" mlght have agamst the!
lReleased Partics i accordance withf“thg térms: of, this Resngnatiun of Presndencyand}
x.Agrcement |
|

1

IN WITNESS WI-IEREOF Samt Mary 's,. by “its duly authorized officer; and Ms. Cervelli
have“caused thls Agreement 16 be.exéctitedion. ‘the:date(s):stated below, effective:as of thedaté

first above wriften..

THE CORPORATION‘OF .
' SAINT MARY&S COLLEGE NOTRE DAME

By:

MaryL Burke, Chair
of theBoard of Trustees

Ijéie:_‘___

DML 3365753
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Filed: 3/12/2019 9:14 P

Cle

St. Joseph County, Indial

STATE OF INDIANA ) ST, JOSEPH COUNTY SUPERIOR COURT
) SS: 71D05-1903-PL-000074
COUNTY OF MARION ) CAUSE NO.

JANICE CERVELLI, )
)

Plaintiff, ) !

) !

v. ) |
)

THE CORPORATION OF ST, ) '
MARY'S COLLEGE, NOTRE DAME, )
)
Defendant. )

PLAINTIFF'S COMPLAINT FOR DAMAGES

The Plaintiff, Janice Cervelli, by counsel, for her Complaint for Damages
against the Defendant, the Corporation of St. Mary’s College, Notre Dame, states as
follows:

PARTIES
1. At all ti;nes mentioned herein, the Plaintiff, Janice Cervelli (“Cervelli”)
was a resident of St. Joseph County, Indiana.

2. At all times mentioned herein, the Corporation of St. Mary’s College

¥

Notre Dame (“SMC”), was and is a domestic nonprofit corporation formed in the State
of Indiana with its principal place of business in St. Joseph County, Indiana.
BACKGROUND AND FACTUAL ALLEGATIONS

3. On February 17, 2016, Cervelli entered into a confidential Employment

Agreement with the defendant SMC, pursuant to which she agreed to serve as

President of SMC. (A true and accurate copy of the Employment Agreement %S
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attached to the Verified Written Request to Prohibit Public Access as Ex. 1, filed

contemporaneously with this Complaint). |

|

4, Subject to certain termination provisions, the term of Cervelli's
employment as President was to commence June 1, 2016 and continue through May
31, 2021.

5. Under Section 4 of the Employment Agreement, Cervelli's employment‘

” 6

could be terminated “for cause,” “without cause,” or by resignation.
6. SMC has not terminated Cervelli’s employment “for cause,” nor has
there ever been any grounds to do so.
7. Section 5 of the Employment Agreement provided for annual reviews of
Cervelli’'s performance by the Chair and Vice-Chair and the Full Board Trustees of
SMC. Cervelli had reviews in 2017 and 2018, both of which were favorable.

8. Nevertheless, despite these two favorable reviews and despite a lack of

w

any reason to terminate her for cause, in late September 2018, SMC Board of Truste
Chair Mary Burke asked Cervelli to resign from her position as President.

9. On or about September 30, Burke presented Cervelli with an undated
and unsigned separation agreement and stated that the Board was calling for her
immediate resignation pursuant to the terms of the proposed agreement. The
representation that the Board was interested in terminating Cervelli was not true,

or at least not two-thirds of the full Board as required.
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10. Burke demanded that Cervelli review and accept the agreement by
October 5, when she would announce Cervelli’'s resignation at a Faculty Assembly

Meeting and College Assembly or the Board would terminate her without cause.

11. At the September 30 meeting, Burke instructed Cervelli not to report to
work and to tell everyone that she was on sick leave, which was not true. Burke also
suggested that Cervelli indicate that she was resigning because her mother needed
more care, which was also not true. Cervelli was also told to resign her position as a
full tenured professor without cause and without compensation.

12.  On October 8, 2018, the Notre Dame and SMC student newspaper (“The
Observer”) quoted Chair Burke as follows,

However, Burke did address several rumors regarding Cervelli’s

resignation. Burke said it was solely Cervelli’s decision and not the

resull of internal pressure to resign. “There’s probably lots of different

pieces to it,” Burke said. “So, it was her decision, her decision alone to

resign, and we respect her privacy as to why the reasons were.” Burke

said while she cannot say with certainty Cervelli did not leave due-to

health reasons, she appears to be in “good health.” “I've spoken with

her, she sounds in good health, she says she’s in good health, but who

knows why?” Burke said. “There’s probably a thousand reasons to pull

together, and I think we have to respect her privacy on it as well.”

13.  Similarly, the South Bend Tribune reported on October 9 that Burke
said that Cervelli had resigned “due to reasons she chose not to disclose” and that
“the board had no issues with Cervelli’s performance and didn’t influence her

decision.” That is not true.

14. Burke also told the Tribune that ‘Tt came as @ surprise” when “Cervelli

called her last week to convey the news.” The Tribune further reported that Burke
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said she “asked Cervelli if ‘there was something we could do’ to keep her at the college

”

but her decision to resign was firm.” Such a phone call never occurred.

15. The truth is, the only reason that Cervelli resigned was pressure from
Burke (and apparently the other Board members who were in cahoots with her).

16.  Cervelli did not resign for health reasons or any other personal
reasons. Cervelli loved her job at SMC, she did it well,! and she would have
preferred to continue as President of SMC.

17. On or about November 15, 2018, Cervelll and SMC entered into EL
confidential agreement, in which Cervelli resigned from her position as President of
SMC effective December 31, 2018. (A true and accurate copy of the resignation

agreement is attached to the Verified Written Request to Prohibit Public Access as

Ex. 2. (“Settlement Agreement”)).

¥4}

18. As stated in the Settlement Agreement, Cervelli indicated a willingnes
to resign her position as President “in lieu of a not for cause termination and in return
for the consideration set forth in [the] Agreement....”

19. Pursuant to Section 3 of the Agreement, the parties agreed that as of

January 1, 2019, Cervelli would “continue her position as a tenured member of the

p=%

faculty and she shall be paid in accordance with Section 11 of the Employmen

Agreement.” (Section 3).

1 For example, in the same Observer article cited above, it also stated that Burke said that
“[Cervelli brought in a really good class this year...You know, 406 [students] is a really good
entering class. So the budget’s in good shape. Financially, we are in strong shape.” Burke
also reportedly stated, “There were no milestones that were not met by President
Cervelli.” |
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20. Section 11 of the Employment Agreement states that she would be paid
“In an amount equal to the highest paid professor at Saint Mary’s.”
21.  On October 2, 2018, SM(’s Director of Human Resources sent an email
to Ms. Cervelli with a “breakdown of the highest and lowest paid Professors by Rank’
(hereinafter referred to as the “October 2rd Email”). In entering into the Settlement
Agreement, Cervelli relied on the reported salary of the highest paid professor.,
22. In the Settlement Agreement, SMC also agreed to pay Cervelli certain
severance pay and benefits for twelve months, beginﬂing,J anuary 1, 2019,

23. Specifically, on or about February 1, 2019 and March 1, 2019, Ms.

Cervelli should have been paid monthly gross wages in the same amount paid to thela
highest paid professor (as reflected in the October 2rd Email) as her wages for tht'a'
months of January and February 2019, respectively.
24. SMC has not paid Ms, Cervelli her salary for her services as a tenured
member of the faculty for those months.
25. In addition, SMC has refused to recognize Cervelli's status as a tenured

faculty member.

]

26. SMC has conducted searches and hires of visiting and junior faculty i
Art and Environmental Studies, superseding its obligation to Cervelli as a sitting
tenured Full Professor.

27. SMC has obstructed Cervelli’s ability to fulfill her responsibilities as a

faculty member and to prepare and receive guidance on course development, course

proposals, and other academic policy by:
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above.

to sue, claims for breach of the Settlement Agreement and claims arising after the

28.

29.

).

COUNT I DECLARATION OF RIGHTS AND INJUNCTION

Failing to identify faculty assignments for Cervelli in teaching,
research, or service.

Failing to provide her with an office.

Banning Cervelli’s attendance at Faculty Development Day,
Department of Art Faculty Meetings, and any other meetings of the
college, accompanied by threats of action if disregarded.

Canceling and postponing meetings with the Department Chair of Art
and Environmental Studies Program to review course proposal and.

Disciplinary Standing materials prior to stated deadlines and limiting !
her ability to respond to requirements.

Requiring all Cervelli correspondence to go through Interim-Provost,
causing unnecessary delay and additional work.

Excluding her from the College faculty roster.

Removing Cervelli from the FAC-STAFF list serve of the college, thus
banning her from receiving emails containing important
announcements regarding college policies, events, and faculty
development opportunities.

Blocking Cervelli from Faculty link and Registrar page of the SMC
intranet portal, and thus access to essential information on academic
policy and faculty support services.

Directing SMC staff (HR Director and CIO) not to respond to Cervelli’s
repeated requests for meetings, information, and support to which she

is entitled as an employee and tenured faculty member.

Monitoring of Cervelli’s movements and statements on campus.

Cervelli incorporates by reference each and every one of the paragraphs

While Section 7 of the Settlement Agreement contained a covenant not
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effective date of the Settlement Agreement were specifically excepted from the
covenant not to sue.
30. Ajusticiable controversy has arisen between Ms. Cervelli and St. Mary's
regarding their rights and obligations under the Settlement Agreement between
them, including a) Ms. Cervelli's status as a tenured faculty member; b) Ms. Cervelli’s
right to receive compensation and employment benefits as a tenured faculty member;
c) Ms. Cervelli's right to reinstatement to the faculty; and d) Ms. Cervelli’s right to
continuing severance payments under the Settlement Agreement.
31. Ms. Cervelli requests a “speedy hearing” on the declaration of rights and
obligations, which the Court may grant under Ind. Trial Rule 57.
32. Ms. Cervelli seeks a declaration that:

e She is entitled to tenure, all compensation and employment benefits
(including accrued leave) as a tenured faculty member;

e She is entitled to an injunction reinstating her to the St. Mary’s faculty
and continued employment until her resignation or retirement;

e She is entitled to all unpaid compensation and employment benefits and
prejudgment interest from the date of St. Mary’s breach of contract.

s She 1s entitled to continued severance payments under the Settlement
Agreement.

o She will receive such other just relief as determined by the Court.
COUNTII - BREACH OF CONTRACT
33. Cervelli incorporates by reference each and every one of the paragraphs

above.
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34. SMC has breached the Settlement Agreément by failing to pay Cervellt
the amount of money she was entitled to be paid as a tenured member of the faculty,
for the months of January and February 2019.

35. In addition, SMC has breached the Settlement Agreement by refusing
to recognize Cervelli's status as a tenured faculty member as outlined above.

COUNT III BREACH OF DUTY OF GOOD FAITH AND FAIR DEALING

36.  Cervelli incorporates by reference each and every one of the paragraphs
above, "

37. There is a legal duty implied in the Employment Agreement and the
Settlement Agreement that the employer (SMC) will act in good faith with its
employee (Cervelli).

38.  SMC has breached its duty of good faith and fair dealing in refusing to
pay Cervelli her salary as a tenured professor, refusing to recognize Cervelli’s status
as a tenured faculty member, and in obstructing Cervelli's ability to fulfill her
responsibilities as a tenured faculty member as outlined above.

39.  In addition, SMC has breached its duty of good faith in attempting to
prevent Ms. Cervelli from disclosing that she is a tenured member of the faculty and
by trying to shield this fact from the community and the public.

40. SMC has attempted to use the confidentiality agreement as a sword to
prevent Cervelli from telling others that she is a tenured full professor and faculty

member. As a result, the students, faculty, and other members of the Saint Mary’s

College community are confused and left in the dark about Cervelli’s status.
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41, SMC has also efféctively prevented Cervelli from correcting the prior
misrepresentations made by Chair Burke to the public.
42.  As a result of SMC’s breach, Cervelli has suffered both economic and

emotional harm. She has effectively lost her job at SMC as well as her livelihood|

She has algo suffered emotional distress. |

]
COUNT IV - VIOLATION OF INDIANA’S WAGE PAYMENT STATUTE
[I.C. § 22-2-5-1 AND 1.C. § 22-2-5-2]

43. Cervelli incorporates by reference each and every of the paragraphs
above.
44. The amounts that Cervelli was entitled to be paid as a tenured member
of the faculty, but which have never been paid, as described above, constitute unpaid
“wages” and “an amount due” to her from SMC as those terms are used in I.C. § 22t
2-5-1 and I.C. § 22-2-5-2.
45. On January 31, 2019, Cervelli’s counsel sent a certified letter to SMC
demanding payment of Cervelli’s unpaid wages.
46. To date, SMC has not paid Cervelli the unpaid wages to which she is
entitled, including wages for the months of January and February at the amount
equivalent to that paid to the highest paid professor.
47. SMC has not acted in good faith in refusing to pay the wages owed to
Cervelli. SMC has no reasonable basis to deny her the amounts owed.

48. By failing to pay Cervelli the correct sums to which she was rightfully

entitled to be compensated for the work that she performed for SMC during January



and February within ten (10) days of thé letter demanding payment of same, the
Defendant SMC has violated 1.C. § 22-2-5-1 and LC. § 22-2-5-2.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff Janice Cervelli prays for a judgment against SMC
including:
1. Reinstatement to the position of tenured professor (with all the rights
and privileges of that position) until resignation or retirement or, in the alternative,
an amount sufficient to compensate her for buying otit her tenure;
2. An award of economic and compensatory damages, prejudgment
interest, and costs;
3. With respect to Count IV, an amount equal to the amount oil' unpaid
wages, plus an additional 10% of these amounts for each day that these amounts
remain unpaid, not to exceed a total of double the amount that is due and owing to
her; for the costs of this action; for reasonable attorney fees; for all other reasonable
costs of collection;
4. A declaration of Ms. Cervelli’s rights and SMC's obligations.
5. All other just and proper relief in the premises.
JURY DEMAND
Plaintiff respectfully requests a trial by jury.

Respectfully submitted,

/s/ Carol Nemeth Joven
Carol Nemeth Joven, Atty. I\
PRICE WAICUKAUSKI JO

f15091-53A Y
& CATLIN, LLC



Hammond Block Building
301 Massachusetts Avenue
Indianapolis, Indiana 46204
Tel. (317) 633-8787

Fax (317) 633-8797

cnemeth@price-law.com

ATTORNEYS FOR PLAINTIFFS
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